


INDEX. 


ABUSIVE LANGUAGE. See Crownat Law, 1, 2. 
ACCOMPLICES. See Criinar Law, 14, 15. 
ACTION. 


1. Action to recover assets of decedent’s estate.—The legal title to the 
assets of a decedent’s estate vests in the personal representative, 
when appointed, and, as a general rule, he alone can maintain an 
action at law to recover them. Wood v. Cosby, 557. 

2. Action by sole legatee, as ‘‘person really interested.’’—A sole legatee, 
who is nominated as executor, but has not qualified as such, can 
not maintain an action at law in his own name individually, as 
the person really interested (Code, § 2890), on a promissory note 
payable to his testator, when there is no proof of the non-exist- 
ence or payment of debts, or of facts authorizing the presumption 
of such non-existence or payment. Jb. 557. 

3. Action against foreign corporation; lies when.—The statutory provi- 
sions authorizing the service of process, in actions against cor- 
porations, on certain designated officers or agents, or, affidavit 
being made of their non- -residence e, on any white person in the 
‘employment of the corporation, or doing business for it (Code, §§ 
2934-5), do not authorize suits against “foreign corporations, ex- 
cept on causes of action originating here, or on contracts entered 
into with reference to a subject-matter within this State.—Rail- 
road & Banking Co. v. Carr, 388. 

4. Same.—A passenger travelling on a railroad in Georgia, where he 
resided, between the cities of Macon, Georgia, and Eufaula, Ala- 
bama, can not maintain an action in the courts of Alabama, 
against the Georgia railroad company as a common carrier, for 
personal injuries sustained in Georgia. Jb. 388. 

5. Same.—Whether a railroad company, incorporated in Georgia, and 
extending its business into Alabama, can be here sued for a breach 
of contract to be performed partly in each State, is not decided. 
Ib. 388. 

6. Action on policy of life-insurance, against foreign corporation. 
Where a person domiciled in Alabama here obtained a policy of 
insurance on his own life from a corporation chartered in New 
York, but having an oflice and doing business here by an agent, 
through whom the policy was effected, and also had his domicile 
here at the time of his death; an executor appointed here may 
maintain an action on the policy in the courts of Alabama, not- 
withstanding the grant of administration alsoin New York. Life 
Assurance Society v. Vogel, 441. 
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ACTION—Continued. 


7. Action agqinst corporation, on contracts ultra vires, and for torts.—An 
action against a corporation, founded on a contract which is ultra 
vires, may be defeated on that ground; but this principle does not 
apply to an action er delicto, founded on a tort committed by its 
officers or agents in the performance of their duties. Railroad 
& Banking Co. v. Smith, 572. 

8. Same.—To render a corporation liable, in an action ex delicto, for 
damages caused or suffered from the negligence of its agents or 
servants in the performance of a contract which is ultra vires, it 
must be shown that the contract was its corporate act, and not the 
unauthorized act of its agents ;and this may be shown by proof of 
authority conferred by a prior corporate act, or by a subsequent 
ratification by a corporate act under circumstances which required 
an election to ratify or repudiate. Jhb. 572. 

9. Action against corporation, and individual corporators ; discontinu- 
ance.—In an action commenced by attachment against three per- 

. sons by name, who are described in the affidavit and writ as con- 

stituting a private corporation, and who are sonamed and described 
as defendants in the margin of the oer ; while the complaint 
declares against the corporation, describing it as composed of the 
persons so named; going to trial on such complaint, without ob- 
jection, operates as a discontinuance of the action against the in- 
dividuals, and converts it into an action against the corporation as 
sole defendant. White v. Nuptial Benefit Union, 252. 

10. Action on illegal contract.—The courts will not lend their aid to en- 
force an executory illegal contract; and if a contract has been 
executed which contravenes good morals or public policy, the par- - 
ties being in pari delicto, the courts will not interfere at the in- 
stance of either party with rights acquired by the other. Jb. 252. 

Action against partnership, on contract of partner.—If one partner 
borrows money, or purchases goods, on his own individual credit 
alone, the subsequent application of such money or goods to the 
uses of the partnership does not give the creditor an action against 
it. Guice v. Thornton, 466. 

12. Action for cutting and removing trees.—The owner of lands can not 
maintain an action of trespass, or an action to recover the statu- 
tory penalty (Code, § 3551), against a purchaser under an execu- 
tory contract of sale, who, while in possession under the contract, 
and after notice by the plaintiff that the contract was rescinded 
because of his failure to comply with its stipulations, cut and re- 
moved trees from the land. Beatty v. Brown, 267. 

Action for use and occupation.—An action for the use and occupa- 
tion of land is purely personal, and is based upon the existence of. 
a contract, express or implied; and it can not be maintained 
against a mere trespasser, nor against a person entering and hold- 
ing adversely to the plaintiff. Stringfellow v. Curry & Co., 394. 

Action by vendor on sale for cash ; whether case or assumpsit.—On a 
sale of cotton for cash on delivery, the seller carrying it to a ware- 
house for storage, and taking a warehouse receipt in the name of 
the purchaser, with the understanding that, on the return of the 
receipt, by which the value at the agreed price could be ascer- 
tained, the money would be at once paid; the refusal of the pur- 
chaser to pay prevents the consummation of the contract, and the 
seller may reclaim the cotton; and if he elects to reclaim it, or 
brings an action for damages founded on the fraud, he can not 
maintain an action ex contractu for the agreed price. Shines v. 
Steiner, 458. 


ADULTERY. See Criminat Law, 3. 
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ADVANCES TO MAKE CROP. 
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As consideration of mortgage.—The secured debt being evidenced 
by a promissory note, which purports to have been given in con- 
sideration of ‘‘ an advance for the purpose of making a crop,’’ and 
which is proved to have been given for future statutory advances 
necessary for making a crop (Code, § 3286), the mortgage secures 
only such articles as are within the purview ’ of the statute, not ex- 
ceeding the amount of the note. Marcus v. Robinson, 550. 

2. What articles are within statute.—Whiskey and tobacco are not 
within the purview of the statute (Code, § 3286) creating a lien for 
advances to make acrop. Jb. 550, 

3. Landlord’s statutory lien for advances.—The landlord’s Statutory 
lien, for advances made to his tenant (Code §§ 3467-70; Sess. Ac ts 
1878-9, p. 72), is much more comprehensive than the lien given to 
any other person making advances, and embraces ‘‘everything 
useful for the purposes enumerated, or tending to the substantial 
comfort and well-being of the tenant, his family, or persons em- 
ployed about the service ;’’ and this lien laps over from year to 
year, for any balance due, so long as the tenancy continues. 
Cockburn v. Watkins, 486. 

Affidavit for attachment —When an attachment is sued out to en- 
jorce a landlord’s statutory lien for advances, it is not necessary 
that the affidavit should specify the particular articles advanced, 
or set forth an itemized account; it is sufficient if it shows that 
the relation of landlord and tenant existed, that advances for the 
purposes specified were made, that a specified balance ,remains 
unpaid, and that a statutory ground for suing out an attachment 
exists. Ib. 486, 

5. Conflicting liens of landlord and third pe rson.—The landlord’s lien 
on the crops raised by his tenant, for rent and advances (Code, § 
3367), is superior to that of a merchant who makes advances under 
a crop-lien contract (Jb. §§ 3286-7), and must prevail gvhen prop- 
erly asserted; vet , if the merchant sues out an attachment to en- 
force his lien, and the landlord becomes sure ty for his tenant on a 
replevin bond, being thereby estopped from denying the liability 
of the property to the attachment, after judgment by default, he 
‘an not afterwards maintain an action against the plaintiff therein, 
as for a conversion of the crop with notice of his lien. Brown v. 
Hamil, 506. 


ADVERSE POSSESSION. 


1. Conveyance of lands adversely held.—A conveyance of lands which 
are at the time in the actual oceupancy of a third person, claiming 
adversely to the grantor, though without color of title, is void as 
against such adverse holde 4r; as Where he holds and claims under 
a parol contract of sale, which is voidable. Sharp v. Robertson’s 
Evecutors, 344. 

Possession of part of tract of land, under claim to entire tract.—Ac- 
tual occupancy of part of a tract of land, into the possession cf 
which a party has entered under claim and color of title, draws to 
it constructive possession of the entire tract so claimed; but, 
where the instrument under which he entered and claims is inop- 
erative as a conveyance, by reason of vagueness and uncertainty 
in the description and boundaries of the — his possession is 
limited to the part actually occupied. L. N. Railroad Co. v. 
Boykin, 560. 

3. Color of title, and adverse possession.—A conveyance which, though 
invalid, may operate as color of title, does not draw to it construe- 
tive possession, and does not, of itself, tend to prove adverse pos- 

session; though where there is title, or color of title, and no an- 

tagonistic possession is shown, actual possession of a part of the 
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ADVERSE POSSESSION—Continued. 


4. 


6. 


land will be regarded as possession of the entire tract within the 
boundaries specified. Childress v. Calloway, 128. 

Adverse possession invalidating conveyance.—Cutting and removing 
timber from wild lands, unfit for any other use, may amount to a 
possession, and, when done under color of title, may constitute a 
disseizin ; but cutting a small quantity of timber, on two occasions, 
at an interval of one year between the two, when the land is 
shown to be good for grazing and farming purposes, and suitable 
for a homestead, ‘‘is not an act so distinct, notorious and contin- 
uous ”’ as will invalidate a conveyance by the owner of the legal 
title. Jb. 128. 

Possession, actual and constructive.—When a person is in actual pos- 
session of a part of a tract of land, his possession does not extend 
by construction to the other portions, unless he holds under a 
deed, or other color of title to the whole, and there is no antago- 
nistic possession to any part. Clements v. Hays, 280. 

Same.—Actual occupancy of a part of a tract of land, under claim 

and color of title to the whole, is constructive possession of the 
entire tract, unless some other person is in adverse possession of 
another part. Watson v. Maneill, 600. 
Conveyance of lands adversely held.—A conveyance of land which is 
at the time in the possession of a prior grantee, holding under an 
instrument which, though invalid as a conveyance, is color of title, 
is inoperative and void as against such adverse holder. Jb. 600. 


AGENCY. 


1. 


Appointment of agent; duration of appointment, and liability of 
sureties for default.—When an agent of a private corporation is 
appointed for a specitied term, and gives bond for the faithful per- 


formance of his duties under his appointment, his sureties are not 
liable for defaults committed after the expiration of that term, and 
while he was acting under a re-appointment; but, where the ap- 
pointment is temporary and experimental, a right to revoke it being 
expressly reserved, and no term is specified for its duration, while 
the bond is conditioned for the faithful discharge of the duties of 
the office ‘‘ during the time he holds said appointment, and until 
he is relieved therefrom,’’ the liability of the sureties continues 
until the appointment is revoked, either expressly, or by the 
acceptance of a new appointment. M. & M. Railway Co. v. 
Brewer, 135. 

Appointment of agent by corporation ; when implied.—The appoint- 
ment of an agent by or for a corporation, as by a natural person, 
may be implied from a confirmation of his acts, or an acceptance 
of his services without objection; and after such confirmation, or 
acceptance, the corporation can not evade payment for his services 
ty denying the validity of his appointment. Ala. Gr. So. Railroad 
Co. v. Hill, 303. 

Extent of agent’s authority.—Authority to do an act includes au- 
thority to do every thing necessary and usual to its accomplish- 
ment; and authority to employ an agent or servant includes, in 
the absence of restrictive words, authority to make a complete 
contract, definite as to the amount of wages, as to all other terms. 
Tb, 303. 

Declarations of agent ; when admissible as evidence against princi- 
yal.—A depot-agent in the employment of a railroad company 
Lelng notified by the superintendent to report for instructions to 
the assistant superintendent, and, on so reporting, being informed 
that the latter desired to transfer him to another station on the 
road; the transfer being made, and the depot-agent afterwards 
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AGENCY—Continued. 


oe suing the railroad company for increased compensation, as promised 
‘ing by the assistant superintendent ; he/d, that the statements and de- 
0 & clarations of the assistant superintendent, while negotiating for 
ea the transfer, and up to the completion of the contract, were com- 
ns, petent evidence against the railroad company. — Ib. 303. 
d is gents of publie officers ; liability of — for their acts or de- 
ble faults.—Public officers are exempt from liability for the acts and 
tin defaults of persons employed under them to assist in the perform- 
val ance of their official duties, both on considerations of public policy, 
and on the ground that such persons are acting, not as the private 
08 agents of their superiors, but as public agents; and where the 
end subordinates are acting, not under an ofticial employment, but as 
or a the agents and servants of the officers individually in the discharge 
wo- of their duties, the exemption from liability ceases, and the doc- 
trine of respondeat superior applies. Railroad & Banking Co. v. 
aim Lampley, 357. ‘ 
the § Contractor and carrier of public mails; liability for acts and defaults 
n of of agents and servants.—The contractor for carrying the mails, and 
not the carrier employed by him, is the public agent, if such con- 
his tract constitutes an agency; and as to his liability for the acts and 
an defaults of subordinates employed in the transmission, the court 


‘‘approves and adopts the legal propositions asserted and main- 
tained in Sawyers v. Corse, 17 Gratt. (Va.) 230.2 Ib. 357. 
Tnfiunt’s power of attorney.—An infant can not have an attorney in 
fact, a power of attorney executed by him being absolutely void. 
Glass v. Glass, 368. 
of 3. Mercantile agency ; custom or usage in business.—When a mercan- 


tle, 
), 


Lis tile agency is to executed at a particular place, the principal is 
er presumed, in the absence of special instructions to the contrary, 
not to consent that his agent may execute it according to the general 
ind custom and usage relating to that particular kind of business ; and 
up- it is immaterial whether the principal has actual knowledge of 
ae such custom or usage or not. Guesnard v. L. & N. Railroad Co. 
ile 458. 


3; of . Brokers; skill and diligence, and compensation.—Brokers, in the 

itil discharge of their agency, are bound only to the exercise of 
reasonable skill and diligence; and so long as they are guilty of 
no bad faith, and exercise the same care and diligence that a pru- 
dent man would exercise in the management of his own like busi- 
ness, they are entitled to reasonable commissions for their services. 
Th. 458. 

Liability of railroad company for mistakes and erroneous advice of 
its agents in charge.—Cases cited, in which “it was ruled that the 
railroad corporation was liable for the erroneous advice and direc- 
tion given by its agents in charge ;’’ and the court adds: ‘‘ We 
think the rule a good one, and will adopt it.”” S. & N. Railroad 
Co. v. Huffman, 492. 

Proof of agency.—Agency is a fact to which a witness, having 
knowledge of its existence, may testify; but it can not be proved 
by general reputation. Railroad & Banking Co. v. Smith, 572. 

Purchase by agent, at sale of principal’s property.—When an agent, 
having control of his principal’s property, with power to rent or 
sell, becomes the purchaser at a sale under a mortgage, his pur- 
chase is not void, but, like a purchase by a mortgagee at his own 
sale, is voidable merely, at the option of his principal, seasonably 
expressed ; and when the principal seeks to set it aside, he will be 
required to do equity. Adams v. Sayre, 509. 

Same; statement of account on disaflirmance of sale; interest, 
rents, commissions, &e. Jb. 509, 
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AGRICULTURAL SUPERINTENDENT. 


1. Statutory lien, as against purchaser of crops.—The statutory lien of 
an agricultural superintendent, on the crops raised under his 
supervision during the year (Code, § 3482), must prevail against 
any purchaser with notice, actual or constructive ; and if the pur- 
chaser has knowledge of the relation or employment of the super- 
intendent, and of the fact that the crops were raised under his 
supervision during the year, he is chargeable with constructive 
notice of the lien. Townsend v. Brooks, 308. 


AMENDMENT. 


1. Amendment of complaint; take effect when.—An amendment of the 
complaint, when properly allowed, relates back to the commence- 
ment of the suit, as to all matters within the /is pendens and issue 
between the parties; but, when introducing any new matter, 
which is barred by the statute of limitations, or to which any other 
legal defense then exists, it takes effect only from the time of its 
introduction and allowance. Doe, ex dem. Evans v. Richardson, 329. 

2. Same.—Where the action was brought against a married woman 
alone, by her name before marriage, and she filed a plea of cover- 
ture and misnomer; after which the complaint was amended, by 
leave of the court, by correcting the mistake as to her name, and 
by bringing in her husband as a defendant, who was summoned 
by an alias; leld, on a plea of the statute of limitations, inter- 
posed by the defendants jointly, that the statute run only to the 
commencement of the suit, and not to the allowance of the amend- 
ment, or to the issue of the alias summons. J). 329. 

Amendment of plea; when exception is necessary.—The refusal of 
the primary court to allow an amendment of a plea is not revis- 
able, in the absence of a bill of exceptions (Code, § 4978); and 
the proposed amendment must be set out, or so described as to 
show that it was not demurrable. Bright v. The State, 96. 

4. Amending or annulling judgment at subsequent term.—When a judg- 
ment is void for want of jurisdiction, it may be vacated and set 
aside, on a proper application, at any subsequent term ; but, when 
it is not void, the court has no power to alter, vary or annul it, 
after the expiration of the term at which it was rendered, except 
for the correction of clerical errors or omissions, or to amend nune 
pro tune on the record. Baker v. Banclift, 414. 

Annulling void judgment or decree.—All courts possess the inherent 
power to vacate, on motion, within a reasonable time, any judg- 
ment or order which is on its face void, or so grossly irregular as~ 
not to reach the ends which the record shows were aimed at; and 
if the judgment or order is not void on its face, notice of the mo- 
tion to vacate should be given. Glass v. Glass, 368. 
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3. As to amendments in chancery, see Cuancery, 48-9, 52-3. 
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ANIMALS. 


1. Increase of domestic animals.—The natural increase of domestic 
animals, belonging to the statutory estate of a married woman 
(Code, §§ 2705-06), forms a part of the corpus, and does not belong 
to the husband. Ellis v. The State, 90. : 


- APPRENTICES. 


1. Apprenticeship of minor.—An instrument of writing under se ul, by 
which the surviving mother of a minor child undertakes to bind 
him out as an apprentice to his paternal uncle, who binds himself 
to perform for the minor all the duties imposed by statute on the 
inasters of apprentices (Code, § 1735), is not a valid contract of 
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apprenticeship, unless the statutory requirements are complied 
with, and imposes no legal obligation on the uncle. Englehardt 
v. Yung’s Heirs, 535, 


REST. See Crimmat Law, 4-5. 


SON. See Crrminau Law, 6-8. 


Assignment of judgment, or claim in suit; contest between assignees. 
Plaintiff’s attorney of record having received the money collected 
on a judgment, and paid it over to a creditor who claimed under a 
verbal transfer by plaintiff made before the institution of the suit ; 
if a valid transfer was in fact made, neither the plaintiff himself, 
nor a subsequent assignee, could recover the money by action; 
and if no valid transfer was in fact consummated, a subsequent 
assignee might maintain an action for money had and received 
against such creditor, without regard to the date of the assignment 
tohim. Hatchett v. Molton, 410. 

Assignment of policy of life insurance; rights and interest of as- 
signee.—An assignment of a policy, taken out by a person on his 
own life, is within the principle and reason which render void an 
original policy on the life of a person in whom the person taking 
out the policy has no insurable interest; and whether it be abso- 
lute or conditional (as collateral security), it is only valid in the 
hands of the assignee to the extent of the money paid by him, 
with interest thereon. Helmetag’s Adm’r v. Miller, 183. 

Assignment of lease; pleading statute of frauds.—When the lessor 
waives the benefit of the statute of frauds as a defense, by failing 
to plead it, a purchaser of the estate subject to the lease, becoming 
assignee of the uncollected rents, can not set up the statute in de- 
fense of a bill for specific performance of the agreement. Shake- 
speare v. Alba, 351. 

Same; parties to bill.—When the lessee has assigned unconditional] 
his interest in the lease, he would still be a proper party to a bill 
filed by his assignee to compel a specific execution of the agree- 
ment to make a lease; but, the validity of the assignment not be- 
ing assailed, and the lessor not alleging the insolvency of the as- 
signee, nor otherwise showing the necessity of bringing in the les- 
see as a party, he is not a necessary party. Jb. 351. 

Mortgage declared general assignment, at instance of creditors.—A 
mortgage executed by an insolvent debtor, for the protection and 
indemnity of his sureties on official bonds, will be declared and 
enforced as a general assignment (Code, § 2126), at the instance of 
his other creditors, when it conveys all of his property; but, as to 
property conveyed by it belonging to his wife, who — with 
him in its execution, such creditors have no right to relief.— Watts 
v. Eufaula Nat. Bank, 474. 

Absolute sale and conveyance; not declared general assignment.—An 
absolute, unconditional sale and conveyance of his property by a 
debtor, free from all reservation, in payment and satisfaction of 
antecedent debts, can not be declared a general assignment, enur- 
ing to the benefit of all his creditors equally (Code, § 2126; Sess. 
Acts 1882-3, p. 189), although it may embrace all his property, 
and he is imnstvent. Otis v. Maguire, 298. 
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ATTACHMENT, AND GARNISHMENT. 


1. Affidavit for attachment.—When an attachment is sued out to enforce 
a landlord’s statutory lien for advances, it is not necessary that 
the affidavit should specify the particular articles advanced, 
or set forth an itemized account: it is sufficient if it shows that the 
relation of landlord and tenant existed, that advances for the pur- 
poses specified were made, that a specified balance remains un- 
paid, and that a statutory ground for suing out an attachment 
exists. Cockburn v. Watkins, 486. 

2. Same ; averment of demand.—When an attachment is gued out by a 
landlord, for advances made to his tenant and past-due (Code, § 
3472), the affidavit must aver that demand of payment was made 
before action brought; and this must be averred specially, not by 
way of recital merely. Bell v. Allen, 450. 

Same ; averment of relation of landlord and tenant.—The affidavit 
for the attachment should also aver, or show, that the relation of 
landlord and tenant existed between the parties when the advances 
were made; but this sufficiently appears from an averment that 
the defendant rented lands from the plaintiff during the year 
specified, and worked and cultivated them during the year Ib. 450. 
4. Same.—lf the affidavit avers or shows that the relation of landlord 

and tenant existed between the parties when the advances were 
made, it is not necessary that the relation should be shown to have 
still continued when the attachment was sued out. Jb. 450. 

5. Plea in abatement to afiidavit.—When a plea in abatement is filed on 
account of defects in the affidavit for an attachment, only the de- 
fects specified in the plea will be considered. Jb. 450. 

6. Attachment by State, without bond or affidavit ; constitutionality of 

-law authorizing.—The statute authorizing suits to be brought in the 
name of the State, on the written direction of the governor to the 
attorney, ‘‘ without giving bond or security, or causing affidavit to 
be made, though the same may be required in actions between 
private citizens’’ (Code, § 2902), is not dispensing with ‘‘ due pro- 
cess of law,’’ nor violative of any constitutional provision, State 
or Federal. Ex parte Macdonald, 603. 

7. When mandamus lies to clerk, in matter of approving attachment 
bond.—In approving an attachment bond, the clerk to whom it is 
tendered acts in a quasi judicial capacity ; and when he refuses to 
approve it, either because he considers the sureties insufficient, or 
for no assigned reason, his refusal will not be controlled or re- 
viewed by a mandamus ; but, when he refuses to act on the bond 
tendered, or bases his refusal to accept it on a specified reason 
which is insufficient in law, mandamus will lie, not to compel his 
approval, but to require him to pass upon the sufficiency of the 
bond without regard to the supposed defect. Mut. Insurance Co. 
v. Cleveland, 321. 

8. Sureties on attachment bond ; residence in county not required.—There 
is no statutory provision which requires that the sureties on an at- 
tachment bond shall be residents of the county in which the bond 
is taken; and the clerk has no authority to reject a bond, because 
the sureties are not residents of the county. Jb. 321. 

9. Levy, and return; parol evidence as to.—In an action on an attach- 
ment bond, to recover damages for the wrongful or vexatious suing 
out of the writ, the plaintiff may show by extrinsic evidence what 
property of his was seized under it and delivered to the plaintiff 
therein, by whom it was converted, although the return on the 
writ is silent as to such property, or has been altered so as to 
omit it. Such evidence does not contradict the record, but shows 
what the true record was or should be. Hensley v. Rose, 373. 

10. What demands may be reached by garnishment.—Promissory notes, 
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ATTACHMENT, AND GARNISHMENT—Continued. 


or other choses in action, belonging to the defendant, but in the 
possession of the garnishee, can not be reached and subjected by 
garnishment. Levisohn v. Waganer, 412. 

11. Garnishment against purchaser from fraudulent grantee.—When an 
attachment is sued out against a merchant who has transferred his 
stock of goods, and a sub-purchuser is summoned as garnishee, 
but denies any indebtedness or assets ; his answer being contested, 
on the ground that the original sale by the debtor was fraudulent, 
that the garnishee bought with knowledge or notice of the fraud, 
and that he owes a balance on the price agreed to be paid by him; 
it is questionable whether a garnishment at law can reach such 
indebtedness; and if it can be sustained, the rights of the inter- 
mediate purchaser can not be adjudicated in his absence as a 
party. Hodges Brothers v. Coleman & Carroll, 1038. 

12. Same; sufficiency of issue tendered.—In contesting the answer of 
such sub-purchaser and garnishee, an averment that he owes a 
balance for the agreed price of the goods, without more, does not 
show any indebtedness to the defendant in attachment, and is 
demurrable as a specification on which issue may be joined. Jb. 
103. 


ATTORNEY AT LAW. 


1. Authority to enter satisfaction of decree.—Neither the guardian ad 
litem of an infant, nor an attorney at law employed by him to pro- 
tect the interests of the infant, has authority to receipt for or enter 
satisfaction of a judgment or decree recovered for the infant. 
Glass t. Glass, 368. 

2. Advice of attorney ; when party is protected by.—When a party is 
put on inquiry, by knowledge or notice of suspicious circumstances, 
he can not safely rely on mere opinions that the transaction ‘‘ is 
free from fraud,’’ or that he ‘* will get a good title ;’’ and when the 
transaction consists of matters en pais, the advice of an attorney 
is worth nothing, unless based on a knowledge of the facts such 
as he could testify to. Hodges Brothers v. Coleman & Carroll, 105. 

3. Argument of counsel ; interference of court.—On the trial of an ap- 
peal case, a reference by counsel, in his argument to the jury, to 
the result of the trial before the justice of the peace, presents no 
reversible error, when the record shows that it was promptly re- 
buked by the court, and the jury instructed that they could not 
look to the justice’s judgment for any purpose, but must consider 
the case as if it had originated in that court. Harsh, McLean & 
Hardison v. Heflin, 499. 


BAIL. See Criminar Law, 9. 


BAILMENT. 


1. Duty and liability of bailee at common law, on claim by third person. 
At common law, a bailee could not, as a general rule, dispute the 
title of his bailor, and his duty was to restore the property on the 
termination of the bailment; but, having no higher or better title 
than his bailor, he might lawfully deliver the property to the true 
owner, assuming thereby the onus of proving, as against the claim 
of his bailor, the paramount title of the person to whom he deliv- 
ered it. Powell v. Robinson & Ledyard, 423. 

2. Same; action and judgment against bailee.—The bailee might refuse 
the demand of the adverse claimant, and await an action at law 
by him; and on such action being brought, he might notify his 
bailor, and require him to defend the suit; in which case, the 

bailor would be bound by the judgment rendered, whether he ap- 
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peared and defended or not; but, if he was not notified, and did 
not appear, his rights would not be affected by the judgment. 
Tb. 423. 

3. Statutory Provisions | for protection of bailee.—By express statutory 
provision (Sess, Acts 1880-81, p. 121), when a person has _posses- 
sion of personal property to which he asserts no claim, and which 
is claimed by two other persons adversely to each other, he may 
notify each of them of the claim of the other, and require them 
to litigate their respective rights between themselves; and such 
notice is declared to be a full defense against any action brought 

against him by either claimant. But, while this statute arms the 
bailee with a full defense against an action brought against him 
by a person claiming adversely to his bailor, he waives the benefit 
of its provisions, if he neither defends the suit by showing that 
he has given the statutory notice, nor notifies his bailor of the in- 
stitution of the suit; and having thus waived the protection of the 
statute, he is remitted to his common-law liability as bailee, and 
his surrender of the property under the judgment recovered 
against him is no defense to a subsequent action by his  bailor. 
Th. 423. 


See, also, Common CARRIERS. 


BILL OF EXCEPTIONS. 


1. When necessary; amendment of plea.—The refusal of the primary’ 
court to allow an amendment of a plea is not revisable, in the ab- 
sence of a bill of exceptions (Code, § 4978); and the proposed 
amendment must be set out, or so described as to show that it was 
not demurrable. Bright v. The State, 96. 

2. Same; revision of probate decree on facts.—On a contest of the pro- 
bate of a will, tried before the court without the intervention of a 
jury, a bill of exceptions is necessary (Code, §§ 3957-60) to enable 
this court to revise the decision on the facts. Jaques v. Hor- 
ton, 240. 

3. General exception to charge.—A general exception to a charge as- 
serting several separate and divisible propositions, one of which 
is correct, can not be sustained. Sharp v. Robertson’s Execu- 
tors, 344. 

4. General exception to refusal of two or more charges.—A general ex- 
ception to the refusal of two or more charges asked, one of which 
is erroneous, can not be sustained. Woods v. The State, 35. 


BILLS, AND NOTES. 


1. When note takes effect as contract.—A note takes effect as a contract, 
not from the day on which it is dated or signed, but from the day 
on which it is delivered; and if it was not delivered on Sunday, 
its validity is not affected by the fact that it was dated or signed 
on that day. Burns & Co. v. Moore & McGee, 339. 

Date of promissory note; admissibility of parol evidence as to.--The 
date of a promissory note is only prima facie evidence of the day 
on which it was executed, and parol evidence is admissible to show 
that it was in fact executed on another day. Jb. 339. 


BONDS. 


1. Attachment bond; residence of sureties.—There is no statutory pro- 
vision which requires that the sureties on an attachment bond 
shall be residents of the county in which the bond is taken; and 
the clerk has no authority to reject a bond, because the sureties 
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are not residents of the county. Mut. Insurance Co. v. Cleve- 
land, 321. 

2. Same; approval by clerk.—In approving an attachment bond, the 
clerk to whom it is tendered acts in a quasi judicial capacity; and 
when he refuses to approve it, either because he considers the sure- 
ties insufficient, or for no assigned reason, his refusal will not be 
controlled or reviewed by mandamus; but, when he refuses to act 
on the bond tendered, or bases his refusal to accept it on a specified 
reason which is insuflicient in law, mandamus will lie, not to com- 
pel his approval, but to require him to pass upon the sufficiency of 
the bond without regard to the supposed defect. Lb. 321. 

3. Estoppel by replevin bond.—Judgment by default being rendered in 
an attachment case, and the property attached not being delivered 
according to the condition of the replevin bond (Code, §§ 3289-91 ; 
Sess. Acts 1880-81, p. 54), the surety on the bond is estopped, in 
any subsequent proceeding, from denying the regularity of the 
levy, or the liability of the property to seizure under the writ. 
Brown v. Hamil, 506, 

4. Bond of hirer of county convicts; admissibility as evidence, and con- 
clusiveness of recitals; error without injury in charge to jury.—The 
bond executed by the hirer of a county convict, reciting therein 
the terms of the contract of hiring, the name and sentence of the 
convict, &e. (Code, § 4470), is admissible as evidence against him, 
when indicted fora negligent escape, to prove the fact of hiring as 
therein recited, although a record of those facts is required to be 
kept; and although he may not be concluded by such recitals, he 
is not injured by a charge asserting that he is thereby estopped, 
when it appears that he adduced no evidence assailing their cor- 
rectness. Smith vr. The State, 69. 

5. Official bond of probate judge; operating as lien on his property; nol 
retroactive.—By express statutory provision (Code, § 167), the offi- 
cial bond of a judge of probate, and of other oflicers named, is 
declared a lien on his property from the date of its execution; and 
effect is to be given to this lien as if it were expressly declared as 
a stipulation in the bond itself, though it can only be enforced in a 
court of equity; but the statute is not retroactive in terms, nor 
could it have been made applicable to bonds executed before its 
passage. Watts v. Eufaula Nat. Bank, 474. 

6. Official hond of sheriff; liability of surelies.—When a sheriff collects 
money under an execution, which is regular on its face, and issued 
by a court of competent jurisdiction, and the judgment is reversed 
alter his death, the sureties on his official bond (Code, § 179) are 
not liable to the defendant in execution for the commissions col- 
lected and retained by the sheriff.—Clark v. Lamb, 406. 


BROKERS. See AcEency, 9. 
CARRYING CONCEALED WEAPONS. See Criminar Law, 10. 
CHANCERY. 

JURISDICTION, AND GENERAL PRINCIPLES. 

1. Decedent’s estate; removal of administration into equity, and sale of 
lands.—The Chancery Court, when it takes jurisdiction of the ad- 
ministration of a decedent’s estate, takes the estate in its condition 
at that time, and is governed by the laws regulating the adminis- 


tration of estates in the Probate Court; and following its own 
practice, it will decree a sale of lands when necessary, and when, 
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in similar cases, the Probate Court would have had jurisdiction to 
order a sale. Sharp v. Sharp, 312. 


2. Payment of debts; bill by creditor.—A decedent’s entire estate, over 


and above the exemptions allowed by law, is charged with the 
payment of his debts; and creditors who have not acquired a lien 
in his life-time, or whose debts are not made preferred claims, 
stand on an equality, and must be paid pari passu, if their claims 
are presented within the time allowed by law (Code, §§ 2429-30); 
hence, one creditor can not maintain a bill in his own name, for 
the payment of his debt alone, nor otherwise acquire preference 
over other creditors of equal degree. 1b. 312. 


3. Subjecting lands descended or devised to payment of debts, under bill 


by ereditor.—When a guardian has died insolvent, not having 
made a settlement of his guardianship, a bill in equity by the 
ward, seeking to establish and enforce her claim, against the 
estate of a deceased surety on his official bond, does not fall within 
the principle declared in Scott v. Ware (64 Ala. 174), as to the 
averment and proof necessary to sustain a bill by a creditor seek- 
ing to subject lands descended or devised to the payment of his 
debt; but, under such a bill, the complainant can not have a 
decree for the sale of lands, until her debt has been ascertained 
and established by a decree conclusive on the heirs; nor is she 
entitled to exclusive payment out of the legal assets over preferred 
claims, or creditors standing on an equality with her. Jb. 372. 


4. Fraudulent conveyance ; when creditor without lien may impeach. 


A creditor without a lien, or by simple contract only, can not - 
maintain a bill in equity to reach and subject property fraudulently 
conveyed by his deceased debtor, without averment and proof of 
a deficiency of legal assets. Jb. 3/2. 


5. Purchase by mortgagee at sale under power; equitable relief to him. 


When a mortgagee becomes the purchaser at his own sale under 
a power in the mortgage, he does not thereby acquire any title be- 
yond that vested in him as mortgagee; but, being bound by the 
sale, he may come into equity to have it confirmed and his title 
perfected, unless the mortgagor makes a seasonable application to 
set aside the sale and be let in to redeem; and he may offer in his 
bill to have the lands resold, at the option of the mortgagor. 
although the latter has, by his laches, lost the right to ask a resale. 
McHan v. Ordway, Dudley & McGuire, 347. 


6. Allegations of fraud in concealment, cancellation and destruction of 


deed.—General averments of fraud, not stating the particular facts 
in which it consists, are not sufficient. Thus, where a mortgagee, 
being defeated in an action at law, for the recovery of the lands, 
files a bill in equity against the mortgagor and the defendant in 
possession, alleging that, prior to the execution of the mortgage, 
they had effected an exchange of lands, by which the mortgagor 
had obtained the lands conveyed by the mortgage ; ‘‘ that said de- 
fendants, since the execution of said mortgage, have fraudulently 
cancelled the trade which they had previously made, and have 
fraudulently withheld from record said deeds which they had 
executed to each other, and now have said deeds in their posses- 
sion, or under their control, or have destroyed the same, and, by 
such false and fraudulent conduct, are trying to defeat complainant 
from recovering the possession of said lands ;’’ these averments, 
as charges of fraud, are not sufficiently definite and specific to 
authorize relief. Ib. 347. 


7. Purchase by agent, at sale of priacipal’s property.—When an agent, 





having control of his principal’s property, with power to rent and 
sell, becomes the purchaser at a sale under a mortgage, his pur- 
chase is not void, but, like a purchase by a mortgagee at his own 
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sale, is voidable merely, at the option of his principal, seasonably 
expressed ; and when the principal seeks to set aside the sale, he 
will be required to do equity. Adams v. Sayre, 510. 

8. Same; statement of account on disaffirmance of sale.—The principal, 
seeking to set aside the agent’s purchase at the mortgage sale, 
will be required, at least, to cohend the purchase-money paid, with 
interest, moneys expended in repairs and permanent improve- 
ments, taxes, and other lawful charges, with interest thereon; 
while the agent will be required to account for rents and profits, 
or, if in possession, for use and occupation, as of the value of the 
property when he took possession, not estimating the increased 
value by reason of his improvements. Jb. 510. ° 

9. Same; interest on rents.—In stating the account in such case against 
the agent (or purchaser), when he is chargeable with rents, the 
chancellor has a large discretion in the allowance of rests in cal- 
culating interest, dependent upon the amounts collected and the 
times when coteael, the statutory rule as to the application of par- 
tial payments not being just or applicable in all cases. In this 
case, on the facts shown by the record, rests should be made every 
six months. Jb. 510, 

10. Same ; allowance for commissions, attorney’s fees, ete.—The agent 
having become the purchaser at a mortgage sale, and claiming to 
hold possession in his own right, he is not entitled, as against his 
principal seeking to set aside the sale and to redéem, to compen- 
sation for his management of the property during such possession, 
nor for attorney’s fees and costs incurred in ejecting a defaulting 
tenant. Ib. 510. 

11. Same; allowance on account of mortgage debt assigned.—The equity 
of redemption being cut off by the sale under the mortgage, and 
the mortgage debt extinguished to the amount bid at the sale, if 
the agent afterwards takes an assignment of the mortgage and 
secured debt, by a separate transaction, he holds this demand, as 
against his principal, subject to abatement on account of usurious 
interest paid, or other equities existing between the mortgagor 
and mortgagee at the time of the transfer. Jb. 510. 

12. Allowance to father out of child’s estate—When an infant has an 
estate, and his father is unable to maintain and educate him in a 
manner authorized by it, a court of equity will make an allowance 
to therfather out of the infant’s estate, to supplement the father’s 
inability, benefit to the infant being the controlling consideration 
in each case. Waldrom v. Waldrom, 285; also, Englehardt v. 
Yung’s Heirs, 534. 

13. Allowance to guardian out of ward’s estate-—When a father, being 
also the guardian of his infant child, has expended moneys be- 
longing to the child’s estate in his support and education, under 
circumstances which would have justified a court of equity in de- 
creeing it, he will be allowed a credit for such expenditures on 
settiement of his accounts as guardian, subject to a set-off for the 
value of any service rendered to him by the child; but, when he 
seeks to establish an allowance for such expenditures, as an equi- 
table set-off against a probate decree rendered against him on 
settlement of his accounts as guardian, his claim to relief must 
appear by clear and definite averments, showing that the expendi- 
tures were made under such circumstances as would hive entitled 
him to acredit on that settlement. Waldrom v. Waldrom, 285. 

14. Equitable relief against probate decree ; averments not negativin 
negligence.—General averments of ‘sickness, bad roads, bad 
weather, personal attention to other business, and a message sent 
to the probate judge, through the deputy-sheriff, that he could not 
be present on the day appointed for the settlement,’’ are not suffi- 
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18. 


19. 


20. 


cient to negative fault or negligence on the part of the guardian, 
when it does not appear that he made any effort to employ counsel, 
to procure a continuance, to bring his condition or defenses to the 
attention of the court, or to obtain a re-hearing. Jb. 285, 

Same.—A decree of the Probate Court, rendered on settlement of a 
guardian’s account, has the same dignity, force and conclusive- 
ness as a judgment at law ; and while a court of equity has juris- 
diction to open it on a proper application, the same special grounds 
for equitable interference must be shown as in case of a judgment 
at law—that is, the party complaining must show that wrong or in- 
justice has been done to him, and that it was caused by accident, 
surprise, fraud, or the act of his adversary, and without fault or 
reglect on his own part. Jb. 285, 

Same.—The fact that the citation from the Probate Court was served 
on the guardian less than ten days before the decree on settlement 
was rendered against him, while the decree recites due service 
(Code, §§ 27938, 2526), neither renders the decree void, nor, of 
itself, authorizes equitable relief against it. Jb. 285. 

Equitable relief against judgment at law, on ground of fraud, acei- 
dent, mistake, &e.—By the long-established rule governing bills in 
equity for relief against judgme nts at law founded on legal de- 
mands, the party compl: ning must show that he had a meritori- 
ous demand (or defense, as the case may be) ; that he was prevented 
from establishing it by surprise, accident, mistake, or the fraud of 
his opponent, and that there was no negligence or other fault on 
his own part. Peterson v. Blanton, 264. 

Same.—Under this rule, a mortgagee of personal property, having 
been defeated in an action at law founded on the mortgage, on the 
ground that the mortgage debt was satisfied in full, can not obtain 
equitable relief against the judgment, by averring ‘that, when the 
cause was called for trial, the defendant asked a continuance, and 
submitted an affidavit as to the testimony of an absent witness, 
who would, if present, swear that he saw and heard a settlement 
between the parties at which the mortgage debt was fully paid; 
that plaintiff, not supposing that the affidavit was false, admitted 
the statement to psn a continuance; that the verdict of the jury 
was founded on this statement and admission; and that plainti 
afterwards discovered that the affidavit was entirely — and 
thereupon moved for a new trial, which was refused. Ib. 2 

Legacies; remedies of legatee-—Whether an executor, Paces MOP 
the provisions of the will as to forbearance toa debtor, and bring- 
ing a premature and unnecessary suit against him, should be com- 
pelled to observe the provisions of the will, can not be litigated in 
the action at law, but depends, as in analogous cases in which he 
may be compelled to assent to a legacy, on the condition of the 
estate and other circumstances, which can only be determined in 
a court of equity. Howze v. Davis, 381. 

Relieving married women of disabilities of coverture; decree construed, 
as to power to contract and mortgage.—Under the statute which 
confers upon the several chancellors jurisdiction ‘‘ to relieve mar- 
ried women of the disabilities of coverture as to their statutory 
and other separate estates, so far as to invest them with the right 
to buy, sell, hold, convey and mortgage real and personal property, 
and to sue and be sued as femmes sale’ (Code, § 2731); a decree 
declaring that the petitioner, a married woman, “ is relieved from 
the disabilities of coverture, so as to invest her with the right to 
buy, sell, hold and conrey real and personal property, contract and 
be contracted with. sue and be sued as a femme sole,”’ is void, so far 
as it confers a general power to “‘ contract and be contracted with oe 
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and it does not confer the specific power to mortgage her property. 
Hatcher v. Diggs, 189. 

21. Same ; collateral assailment of proceedings.—When a decree of the 
chancellor, relieving a married woman of the disabilities of cover- 
ture (Code, § 2731), is collaterally assailed, all mere questions of 
pleading, which could have been raised by demurrer, or other 
direct mode of attack, must be considered as conclusively adjudi- 
cated; and a liberal construction will be placed ou the language of 
the petition, if necessary to sustain the validity of the decree. 
Meyer & Co. v. Sulzbacher, 120. 

22. Same; averments of petition as to character of estate-—An averment 
in the petition that, at the time of the petitioner’s marriage, she 
was seized and possessed of certain money and property, as ‘* her 
separate estate under the laws of Alabama,’’ and that she has since 
acquired other property, which she claims to hold as ‘‘her separate 
estate,’’ is sufficient to sustain the decree on collateral attack, 
although it appears that the property involved is held by her as 
an equitable estate. Ib. 120. 

23. Same ; decree conferring power “ to contract and be contracted with,”’ 
in addition to statutory powers.—lf the decree, going beyond the 
words of the statute, confers not only the powers particularly 
designated, but also the additional power ‘to contract and be 
contracted with as a femme sole,’’ these words will be regarded as 
mere surplusage on a collateral attack, and their insertion will not 
affect the validity of the decree. Jb. 120. 

Equitable relief to taxr-collector, against statutory requirements.—The 
statute having prescribed the mode and the time at and in which 
the collector must be present and claim credits, or an abatement of 
the amount of taxes with which he stands prima facie chargeable, 
on account of errors and insolvencies (Code, § 241); if he fails to 
comply with this requirement, he can not afterwards claim these 
credits, when sued in equity, because the assessor’s books were 
not delivered to him in sufficient time to enable him to comply 
with it. The general principle applies, that a court of equity can 
not grant relief against an express statutory provision, involving 
a matter of public policy. State v. Me Bride, 51, 

25. Reformation of conveyance by executor or administrator.—While the 
Chancery Court, in this State, probably had no original jurisdic- 
tion to correct a misdescription of lands in a deed made by an 
executor or administrator under authority of the Probate Court, 
where an order of sale has been granted on application to sell lands 
of a decedent; yet, by express statutory provision (Code, §§ 
3840-41), such jurisdiction is conferred, when it is made to appear, 
by proper allegation and proof, that the price paid was reasonable, 
that the vendee was a bona fide purchaser, that the money has 
been paid to the proper representative of the estate, or appropri- 
ated for the benefit of the estate, and that the parties have received 
regular notice, as provided by law, of such sale or probate pro- 
ceedings. Ganey v. Sikes, 421. 

26. Same ; averment and proof that price was reasonable.—On the facts 
shown by the record in this case, the deed ought not to have been 
reformed, since there is neither averment nor satisfactory proof 
that the price paid by the purchaser was the reasonable value of 
the land. Jb. 421 

27. Purchase for valuable consideration without notice ; sufficiency of 

answer setting up.—Under the rule declared in Hooper r. Strahan 

(71 Ala. 75), the answer in this case, setting up a purchase for val- 

uable consideration without notice, in defense of a bill to enforce 

an outstanding vendor’s lien on land, is substantially defective, 
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28. 


32. 


33. 


34. 
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‘* in failing to set out the substance of his deed of purchase, with 
date, consideration and parties.’’ May v. Wilkinson, 548. 

Set-off at law and in equity ; judgment against partner, and in favor 
of partnership.—At law, a judgment against one partner individu- 
ally is not available as a set-off, in whole or in part, against a 
judgment in favor of the partnership, the debts not being mutual; 
nor will a court of equity set off one judgment against the other, 
to the extent of the individual partner’s interest in the judgment 
in favor of the partnership, on the ground of his insolvency. 
Watts & Son v. Sayre, 397. 


. Specific performance ; statute of frauds as defense.—The statute of 


frauds, as a defense toa bill for the specific performance of a con- 
tract, is waived, unless specially pleaded ; and the contract being 
admitted, or satisfactorily proved, it will be enforced, although it 
may be obnoxious to the statute. Shakespeare v. Alba, 351. 


. Subrogation of surety to = and remedies of creditors.—The doc- 


trine is firmly established in equity jurisprudence, and is founded 
on substantial and fundamental principles of right and justice, 
that a surety, paying the debt of his principal, is entitled to be 
subrogated to all securities, rights and remedies, which the credi- 
tor himself had and might have enforced for the payment of the 
debt; and since the statutory enlargement of the principle (Code, 
§ 3418), this court has been liberal in its application of the doctrine 
in favor of the surety. Watts v. Eufaula Nat. Bank, 474. 


. Same ; what sureties, asking to be subrogated, must show.—Sureties 


on the official bond of a judge of probate, having paid the defal- 
cation of their principal, and seeking be subrogated to the statu- 
tory rights and lien of the State and other creditors whose debts 
they have paid, must allege and prove the particular facts which 
show their right of subrogation, and the extent of it; and where 
two official bonds were executed, one before and one after the en- 
actment of the statute declaring the lien, and the sureties on both 
bonds unite in claiming subrogation, not discriminating between 
the defaults committed before and those committed after the enact- 
ment of the statute, nor stating the facts from which their respec- 
tive liabilities and rights can be ascertained, their claim to relief 
is not established. Jb. 474. 

Surety’s right of subrogation ; depends on what.—To perfect the 
surety’s right of subrogation, it is not necessary that, at the time 
of paying the debt, he should do some act signifying his election 
and acceptance of the right. The fact of suretyship, payment of 
the debt by the surety, and a lien or security held by the creditor 
for the payment of the debt, without more, generally create the 
right; and it continues until lost by /aches, or until the surety 
does some act which amounts to a waiver. Jb. 474. 

Same; waiver of. —The right of subrogation, being an equity which 
springs from the relation between the parties, may be asserted or 
waived by the surety, for whose benefit it is raised; and it is 
waived by any positive act on his part, at the time of making the 
payment, or clement thereto, which is inconsistent with the 
right of subrogation,—as by his acceptance of an independent se- 
curity, which is not cumulative merely. Jb. 474. 

Same.—A defaulting public officer having executed a mortgage for 
the indemnity and protection of his sureties on two official bonds, 
conveying to them all of his own property, and also property be- 
longing to his wife, who joined with him in its execution; the ac- 
ceptance of such mortgage by the sureties on the second bond, 
which alone operated alien on his property (Code, § 167), is a 
waiver of their right to be subrogated to this lien, as against other 
creditors seeking to have the mortgage declared a general assign- 
ment. Ib. 474, 
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34. Junior equity, with legal title, as against senior equityx—Where two 

urchasers of land claim from the same vendor, the deed to each 

xeing inoperative as a conveyance, though founded on a valuable 

consideration, and valid in equity as an agreement to convey; the 

junior purchaser can not, by procuring a conveyance of the legal 

title, defeat the superior equity of the senior, of which he had no- 
tice, actual or constructive. hea ilroad Co. v. Boykin, 560. 

35. Parol trusts in lands; statutory protection against, to purchasers and 
creditors.—Under the statute for the protection of purchasers and 
creditors against parol trusts in lands of which they have no no- 
tice (Code, § 2200), as judicially construed by this court, while 
creditors are placed on the same footing as purchasers, the protec- 
tion of the statute is only extended to judgment creditors who 
have acquired a lien ; and a creditor who has recovered a judgment 
before a justice of the peace, and had his execution levied on land 
in default of personal property, but receives notice of such trust 
before he procures an order for the sale of the lands, and then be- 
comes the purchaser at the sale under his execution, is not entitled 
to the protection of the statute. Dickerson v. Carroll, 377. 

36. Vendor’s lien; against whom asserted.—A vendor’s lien on land for 
unpaid purchase-money, where he has executed a conveyance to 
the purchaser, reciting therein the payment of the purchase- 
money, is a parol trust in lands arising by implication of law, 
within the meaning of the statute declaring such trusts void as 
against purchasers and creditors without notice (Code, § 2200) ; 
and it must prevail against the claim of a creditor who, having re- 
covered a judgment before a justice of the peace, and had his ex- 
ecution levied on land in default of personal property, receives 
notice of the lien before he obtains an order for the sale of the 
lands, and afterwards purchases at his own sale. Jb. 377. 

37. Decree enforcing vendor’s lien; when not binding on heirs of deceased 

purchaser, nor waiver of lien as against them.—A vendor of lands 
1aving filed a bill in equity to enforce his lien, making the widow 
of the deceased purchaser a party, both personally and as admin- 
istratrix, but not bringing in the heirs, in whom the legal title was 
vested ; having obtained a decree subjecting the lands to sale, and 
becoming himself the purchaser at the sale under the decree; the 
proceedings are void as against the heirs, but can not be construed 
as an intentional waiver of the vendor’s right to enforce his lien 
against them in another suit. Owen v. Bankhead, 143. 

38. Same; filing claim against insolvent estate.—The note for the unpaid 
purchase-money having been reduced to judgment by the decree 
rendered in the suit against the widow and administratrix, the 
filing of this decree as a claim against the insolvent estate of the 
deceased purchaser, within the time allowed by law, is sufficient 
to preserve the claim as a subsisting demand. Jb. 143. 


PLEADING AND PRACTICE. 


39. Who are proper parties plaintif’.—The vendor having sold and con- 
veyed the land, with covenants of warranty, after his purchase at 
the sale under his abortive decree, and his grantee being evicted 
by the heirs of the deceased purchaser, he (or his personal repre- 
sentative) and his grantee may join as complainants in a bill to 
enforce the lien against the heirs. Owen v. Bankhead, 148. 

40. Parties to bill; assignor and assignee.—When the lessee has assigned 
unconditionally his interest in the lease, he would still be a proper 
party to a bill filed by his assignee to compel a specific execution 
of the agreement to make a lease; but, the validity of the assign- 

ment not being assailed, and the lessor not alleging the insolvency 
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of the assignee, nor otherwise showing the necessity of bring in 
the lessee as a party, he is not a necessary party. Shakespeare v, 
Alba, 351. 


41. Parties to bill—When a bill seeks to set aside, on the ground of 


fraud as against creditors, a conveyance executed by the debtor to 
his wife directly, the debtor himself is a necessary defendant to 
the bill, and on his death, pending the suit, his administrator and 
heirs are necessary parties. Powe v. McLeod & Co., 418. 


Non-joinder of parties.—The absence of an indispensable party, in 


a chancery cause, is available on error, and will work a reversal, 
without previous objection in the court below. Jb. 418. 


Death of party after submission, and while cause is held under advise- 


ment.—By the settled practice of this court, when a cause has been 
submitted for decision, and one of the parties dies while it is held 
under advisement, his death does not affect the validity of ‘the 
judgment afterwards rendered, which is declared on its face to 
take effect as of the day of submission; but the court will not ex- 
tend this rule to a judgment or decree rendered by the primary 
court, under similar circumstances, after the death of an indis- 
pensable party, whose administrator and heirs have never had a 
day in court. Jb. 4/8. 


Parties to bill for foreclosure.—The heirs of the deceased mortgagor, 


and his personal representative, are necessary parties to a bill 
which seeks the foreclosure of a mortgage; and the appointment 
of an administrator ad litem does not dispense with the necessity 
of bringing in the regular administrator. Bell v. Hall, 546. 


. Same; unknown parties.—If the heirs are unknown, statutory affi- 


davit and publication should be made (Code, § 3774); and an 
averment that the deceased left no children or heirs, so far as 
complainant ‘‘ knows, is informed, believes, or can find out,’’ does 
not dispense with this statutory requirement, or cure the want of 
parties. Jb. 546. 


Premature commencement of suit against administrator.—A_ suit 


against an administrator can not properly be commenced within 
six months after the grant of letters to him (Code, § 2614); and if 

rematurely instituted, and then abated as to him on plea, though 
1e is a necessary party, thesuit can not be maintained against the 
other defendants. Espy v. Comer, 501. 


Averments of bill; facts stated in past or present time.—In a bill 


which seeks to have a mortgage, executed three vears previously, 
declared a general assignment, an averment that the property con- 
veyed ‘‘is substantially all of the property ’’ owned by the mort- 
gagor, is not equivalent to an averment that it was all of the 
property owned by him at the time the mortgage was executed. 
Ih. 501, 

Amendable defects in bill_—When a bill is dismissed on motion for 
want of equity, and leave to amend is not asked, an amendable 
defect in the bill is sufficient to sustain the decree on error, 
although the dismissal does not appear to have been based on it. 
Ib. 501, 

Amendment of bill ; when not allowed.—When a bill seeks to set 
aside an entry of satisfaction of a decree rendered in favor of the 

complainant, by his guardian ad litem, on final settlement of his 

guardian’s accounts, on the ground that the decree and entry of 
satisfaction were the result of a fraudulent combination between 
the guardian ad litem and the guardian, and shows that the decree 
is void, it can not, by amendment, be converted into a bill to com- 

el a settlement of the guardian’s accounts. Glass v. Glass, 369. 
iling bill in double aspect.—A bill may be filed in a double aspect, 
or in the alternative; but each aspect or alternative must entitle 
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the complainant to the same relief, and the same defenses must be 
applicable to each; and the same rule applies to an amended bill, 
or matter introduced by amendment. Caldwell v. King, 149. 

Same, in creditor’s bill.—When the bill attacks the validity of a 
conveyance by the complainant’s debtor on the ground of fraud, 
and seeks to reach and condemn the property to the satisfaction 
of the complainant’s demand, he can not ask, in the alternative, 
to have the unpaid purchase-money, or the proceeds of sale, con- 
demned to the satisfaction of his debt; and, on the other hand, if 
he seeks to condemn the money, or proceeds of sale, he thereby 
affirms the change of title effected by the sale, and can not im- 
peach the validity of the transaction. In other words, he can not 
claim, in the alternative, under and against the conveyance. 
Tb. 149. 

Effect of decree on pleadings.—Though the court may suggest, or 
even direct an amendment, it can not, ex mero motu, amend the 
pleadings, or eliminate any part thereof; nor can a decree, ren- 
dered at any stage of the cause, operate to eliminate any part of 
the pleadings as they then stood. Jb. 149. 

Amendment of decree nune pro tune.—A decree in chancery can not 
be amended, nune pro tunc, at a subsequent term, except upon 
evidence which is matter of record, or quasi-record. Kemp v. 
Lyon, 212. 

Conclusiveness of recitals in decree.—Recitals in a decree, as to mat- 
ters admitted, or done by consent, are conclusive in this court, 
being considered as facts judicially ascertained. Ib. 272. 

Finality of decree.-—As a general rule, there can be but one final 
decree on the merits of a cause, and it can not be altered at a sub- 
sequent term; but a decree may be partly final, and partly inter- 
locutory—as where it settles the substantial merits of the case, 
and orders an account to be stated between the parties; in which 
case, an appeal would lie from it, and also from the subsequent 
decree based on the register’s report and statement of the ac- 
count. Adams v. Sayre, 509, . 

Same, in this case.—In this case, the bill was filed by a mortgagor, 
seeking to redeem his lands from a purchaser at the mortgage sale, 
on the ground that he bought by collusion with the mortgagee, or, 
in the alternative, that he was plaintiff's agent in charge of the 

yroperty, with power to sell, and therefore could not purchase for 

Lieneell. The chancellor held the complainant entitled to relief, 
but did not state under which aspect of the bill, and ordered the 
register to state an account; and on appeal to this court, his de- 
cree was affirmed, on the ground that the complainant was entitled 
to relief under the second aspect of his bill. Held, that the chan- 
cellor, after this affirmance, might modify and change his instruc- 
tions to the register as to the principles on which the account 
should be stated. Jb. 509. 

Cross-biil; when necessary.—When a creditor files a bill, asserting a 
distinct, independent and superior lien or right on property on 
which another creditor also has a lien, a surety, having paid the 
debt of the latter, may set up his right of subrogation by answer, 
it being merely defensive ; but, where the bill is filed by general 
creditors, asking to have a mortgage declared a general assign- 
ment, and the mortgagees seek affirmative relief in marshaling the 
assets, a cross-bill is necessary. Watts v. Eufaula Nat. Bank, 474. 

Waiver of answer on oath.—When an answer on oath is waived by 
the complainant (Code, § 3762), the answer is regarded as mere 
eee 4 and is entitled to no more weight as evidence than the 

vill. §=Tb. 474. 


. Answer setting up defense of purchase for valuable consideration with- 
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out notice. —Under the rule declared in Hooper v. Strahan (71 Ala. 
75), the answer in this case, setting up a purchase for valuable 
consideration without notice, in defense of a bill to enforce an out- 
standing vendor’s lien on land, is substantially defective, “ in 
failing to aver that he purchased from one in possession of the 
land, who was seized, or claimed to be seized of the legal title, and 
in failing to set out the substance of his deed of purchase, with 
date, consideration, and parties.’’ Mayv. Wilkinson, 543. 


60. Same; error without injury in sustaining insufficient answer.—The 


error of the chancellor in sustaining this defense, and dismissing 
the bill on that ground, is not cause for a reversal; because the 
answer also set up the defense that the purchase-money was in 
fact paid, and that defense is sustained by the evidence. Jb. 543. 


61. Staleness, and statute of limitations; how pleaded.—Staleness proper, 


or great lapse of time unexplained, apparent on the face of the 
bill, is a good ground for dismissing it on motion for want of 
equity ; but the statute of limitations as a defense, especially when 
available to some of the defendants only, must be pleaded, or 
taken by demurrer when the facts appear inthe bill. Espyv. 
Comer, 501. 


62. Exceptions to register’s report.—Exceptions to the register’s report 


under a reference, not accompanied with proper references to those 
parts of the evidence relied on to sustain them, as required by the 
rules of practice (Rule No. 93; Code, p. 174), are properly over- 
ruled. State v. McBride, 51. 


63. Confirmation of sale, and execution of deed to purchaser; burden of 


proof as to compliance with terms of sale-—When lands have been 
sold under a decree, the plaintiff (or complainant) becoming the 
purchaser, the sale confirmed by the court, and the register ordered 
to execute a conveyance to the purchaser, on his entering a credit 
on the decree for the amount of the purchase-money ; the execu- 
tion of a deed to the purchaser by the register, being presumed to 
have been rightfully done, casts on the defendants, resisting an 
application for a writ of assistance, the onus of proving that the 
credit was not entered as ordered. Kemp v. Lyon, 212. 


64. Writ of assistance to purchaser.—The customary and better prac- 


tice, possibly, requires that an order for the surrender of possession 
should be made, before a writ of assistance is granted; but, where 
the record shows that such an order would have been unavail- 
ing, the defendants resisting the purchaser’s right to be let into 
possession, such preliminary order may be dispensed with. Jb. 
212. 


65. Election between action at law and writ of assistance.—If the pur- 


chaser has brought an action at law to recover the possession, and 
the institution of such action furnishes good cause for compelling 
an election between it and a writ of assistance; that is defensive 
matter, in the nature of confession and avoidance, and must be 
proved by the defendants setting it up. Jb. 212. 


CHARGE OF COURT TO JURY. 


1. Construction of charges.—Charges which are reconci!able with, and 


explanatory of each other, must be construed in connection; and 
if, when so construed, they are correct, though erroneous as uni- 
versal propositions, they are not cause for a reversal of the judg- 
ment. 0’ Donnell v. Rodiger, 222. 


2. Charges objectionable for generality, or obscurity, or misleading with- 





out explanation.—A charge which asserts a correct legal proposition, 
but is objectionable on account of its generality or obscurity, or 
because it is calculated to mislead the jury, is not cause of reversal, 
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the adverse party should protect himself by asking a qualifying 
or explanatory charge. Jb. 222. 

Charge requiring explanation, or tending to mislead.—A charge which 
asserts a correct legal proposition, though expressed in language 
which has a tendency to mislead, is not a reversible error; the 
arty complaining of it should ask an explanatory charge limiting 
its operation. Hodges v. Coleman & Carroll, 105. 


. Charge invading province of jury.—A charge to the jury in these 


words, ‘‘ If you find, from the evidence, that the defendant testi- 
fied he took the corn under the honest belief that it was B.’s under 
the mortgage, and you find, from the evidence, that the acts and 
conduct of the defendant in the transaction speak louder than the 
words thus testified by him, and show that the taking was not 
under such honest belief,’’ &c., invades the province of the jury. 
Wilkinson v. Searcy, 176. 

Charge as to presentation of claim, invading province of jury.—A 
charge which asserts that, if plaintiff's claim was presented in 
writing, within six n.onths after it accrued, to a named agent of 
the railroad company, ‘‘ who was on the defendant’s train, and 
was often known to settle such claims,’’ &c., the words quoted not 
being stated hypothetically, is an invasion of the province of the 
jury. Railroad Co. v. Roebuck, 277. 

Charge on evidence, invading province of jury.—When a question 
of fact is involved, dependent on oral testimony, the credibility of 
the evidence must be submitted to the jury; and a charge which 
assumes its credibility is erroneous, although the evidence may 
be clear and undisputed. Cary v. The State, 78. 

Same.—A charge which assumes, as proved, one,or more facts 
which the evidence only tends to establish, invades the province 
of the jury, and is a reversible error. Sandlin +. Anderson, Green 
& Co., 403. 

Province of court and jury, in matters of evidence.—Whether or not 
there is any evidence at all, as toa particular fact, is a question 
for the court, though the sufficiency of the evidence is a question 
for the jury; and the court may properly state to the jury that 
there is evidence of the fact, when the record shows that the state- 
ment was true. (Griffin v. The State, 29. 

Same.—The sufficiency of the proof of the corpus delicti is not a 
question of law for the decision of the court, but a question of fact 
for the jury to decide ; and while the court must decide, in the first 
instance, whether the evidence adduced is prima facie sufficient 
to go to the jury, the jury are not bound to hold it sufficient be- 
cause the coutt has admitted it. Winslow v. State, 42. 

Charges asked and refused; when revisable.—The refusal of charges 
asked, which are not shown to have been asked in writing, is not 
a reversible error; but, where the clerk certifies that the charges 
are on file in his office, and are marked Refused in the handwriting 
of the presiding judge, this makes them a part of the record 
(Code, § 3109), and enables this court to revise their refusal, al- 
though the bill of exceptions does not state that they were asked 
in writing. Jb. 42. 

Charge on sufficiency of evidence.—A charge asked, which asserts 
that if, from the evidence, there is a probability of the defendant’s 
innocence, he is entitled to an acquittal, asserts a correct legal 
proposition, and its refusal is error. Jb. 42. 

Charge as to sufficiency of proof of identity.—Where the identity of 
the defendant as the criminal agent depends on the testimony of 
the prosecutrix alone, a charge asked, instructing the jury that, 

‘*if she may be mistaken in his identity, then the jury ought to 

acquit him,’’ is properly refused ; since a mere possibility of mis- 
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take, as to his identity, is not the equivalent of that insufficiency 
of ~~ which, as matter of law, generates a reasonable doubt, 
and requires an acquittal. Booker v. State, 22. 


13. Charge as to proof of good character.—A charge asked, instructin 


the jury that proof of good character in a criminal case, if believe 
by them, ‘‘is sufficient to generate a reasonable doubt of the de- 
fendant’s guilt,’’ is properly refused; since, while such evidence 
is admissible for the purpose of generating a reasonable doubt of 
guilt, its sufficiency is a question for the decision of the jury. 
Tb. 22. 


14. Charge as to credibility of witness, when testimony is conflicting.—The 


credibility of witnesses is entirely a question for the jury, under 
certain rules for weighing it which may be given them in charge; 
and in acriminal case, where the testimony of a witness for the 
prosecution is in conflict with the testimony of two witnesses for 
the defense, as to the same conversation or occurrence, a charge 
requested, instructing the jury that, if the three witnesses “are of 
equal credibility and weight, and the two latter conflict with the 
former on the facts of the case, they may disregard the evidence 
of the former,’’ ‘‘ lays down a confusing and embarrassing standard 
for weighing the testimony,’’ and is properly refused. Childs »v. 
The State, 93. 


15. Charge as to testimony of witness partly false.—A charge requested, 


instructing the jury that, if they find the testimony of a witness 
false as to certain facts stated by him, or false in part, they ‘“‘ may 
discard all his evidence,’’ is properly refused, since a false state- 
ment by a witness, though it may affect his credibility, does not 
require that his entire testimony should be discarded by the jury, 
unless it was known by him to be false, or was made with intent 
to deceive or mislead. Jb. 93. 


16. Charge ignoring part of evidence.—In an action to recover damages 


for personal injuries sustained by a passenger on a railroad, con- 
tributory negligence being pleaded as a defense, and some evi- 
dence being adduced to support it, a charge asked which ignores 
that evidence, making the defendant’s liability depend only on 
the care and diligence exercised by its servants, is properly re- 
fused. Thompson v. Duncan, 334. 


17. Error without injury in giving charge at first refused.—When a 


charge asked is improperly refused, but the jury are afterwards 
recalled, before they have returned a verdict, and the charge is 
then given to them, the judge informing them that he has changed 
his opinion, the error is cured, and can work no injury. Booker 
v. The State, 22. , 


CODE OF ALABAMA. 


1. Original statutes; when referred to. Railroad Co. v. Hughes, 590. 


2. 


3. 
4. 
5. 
6. 
7. 
8. 
9. 


§2. Meaning of ‘‘ personal property.”’ Enzor & McNeill v. Hurt, 
595. 

§10. Exception as to existing rights and remedies. McBride v. 
The State, 51. 

§ 167. Statutory lien of official bonds. Watts v. Eufaula Nat. 
Bank, 474. 

§ 179. Liability of sureties on official bonds. Clark vr. Lamb, 406. 

§ 414. Tax-collector’s settlements with auditor. The State v. Me- 
Bride, 51. 

§ 421. Errors and insolvencies in tax-collector’s accounts. State 
v. McBride, 51. 

§ 494. Licenses for retailing liquors. Foster v. Burt, 229. 

§ 1325. Notaries public; term of office. Cary v. The State, 78. 
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10. §1711. Presentation of claim against railroad company. Ala. Gr. 
So. Railroad Co. v. Roebuck, 277. 

11. § 1735. Apprentices. Englehardt v. Yung’s Heirs, 534. ’ 

12. §2121. Statute of frauds. Carlisle, Jones & Co. v. Campbell, 247; 
Harrison v. Parmer, 157; Shakespeare v. Alba, 351. 

13. § 2126. General assignments. Otis v. Maguire, 295; Watts v. Eu- 
faula Nat. Bank, 474. 

14. § 2138. Contracts made on Sunday. Burns & Co. v. Moore & Mc- 
Gee, 339. 

15. §§ 2145-6. Execution and acknowledgment of conveyances. Doe, 
ex dem. Evans v. Richardson, 329; Roney v. Moss, 491. 

16. § 2154. Proof of recorded deed. Roney v. Moss, 491. 

17. §§ 2156-58. Acknowledgment of conveyances. Roney v. Moss, 491; 
Evans v. Richardson, 329. 

18. § 2238. Widow’s statutory quarantine. Melton v. Andrews, 586. 

19. § 2249. Dower in lands aliened by husband. Melton v. Andrews, 
586. 

20. § 2304. Probate of wills; in what county. Merrill’s Heirs v. 
Morrissett, 433; Jaques v. Horton, 238. 

21. § 2817. Contesting probate of will. Jaques v. Horton, 238. 

22. § 2447. Sale of wd for payment of debts. Sharp v. Sharp, 312. 

. §2614. Action against administrator. Espy v. Comer, 501. 

24. §§ 2705-06. Wife’s separate estate; increase and profits. Eilis v. 
The State, 90. : 

25. § 2713. Will of married woman. O’ Donnell v. Rodiger, 222. 

26. §2731. Relieving married women of disabilities of coverture. 
Hatcher v. Diggs, 189; Meyer'& Co. v. Sulzbacher, 121. 

27. § 2733. Insurance on husband’s life, for benefit of wife. Felrath 
v. Schonfield, 199. 

28. § 2820. Exemption of personal property. Enzor & McNeill v. 
Hurt, 595. 

29. °§ 2822. Alienation of homestead. Alford v. Lehman, Durr & Co., 
526; Watson v. Mancill, 600. 

’ 30. §§ 2825-26. Exemption to decedent’s widow. Ex parte Pearson, 
521; Bell v. Hall, 546; Little v. McPherson, 582. 

31. § 2846. Waiver of exemptions. Terrell & Vincent v. Hurst, Miller 
& Co., 588. 

32. § 2890. Who may sue as party really interested. Wood v. Cosby, 
557; Railroad Co. v. Schaffer, 233. 

33. § 2902. Actions by State. Ex parte Macdonald, 603. 

34. § 2905. Joint and several contracts. Burns & Co. v. Moore & 
McGee, 339. 

35. § 2919. Judgment against one of several defendants sued jointly. 
Burns & Co. v. Moore & McGee, 339. 

36. § 2944. Action for specific chattels; assessing value of several 
articles. Jones v. Anderson, 427. 

37. § 2963. Ejectment; not guilty, and disclaimer. Crosby v. Pridgen, 
385. 

38. § 3041. Officer justifying under process. Clark v. Lamb, 406. 

39. §3109. Indorsement of charges asked. Winslow v. The State, 42. 

40. §§ 3286-87. Advances to make crop. Brown v. Hamil, 506; Mar- 
cus v. Robinson, 550. 

41. §§ 3344-46. Statutory claim suit; assessing value of property. 
Townsend v. Brooks, 308 ; Langworthy v. Goodall, Me- 
Lester & Co., 325. 

42. §§ 3440-47. Lien of mechanics and contractors. Pensacola Rail- 
road Co. v. Schaffer, 233. 

43. § 3467. Lien of landlord. Cockburn v. Watkins, 486; Brown v, 
Hamil, 507. 

44. § 3472. Attachment by landlord, Bell v. Allen, 451, 
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45. § 3482. Lien of agricultural superintendent. Townsend v. Brooks, 
308. 

46. §3551. Action for cutting trees. Beatty v. Brown, 267. 

47. §3619. Appeal to jury, from justice’s judgment. Railroad Co. v, 
Hughes, 590, 

48. §3659. Execution on justice’s judgment. Sandlin v. Anderson, 
Green & Co., 403. 

49. §3697. Unlawful detainer. Brown v. Beatty, 250. 

50. §3762. Waiver of answer on oath. Watts v. Eufaula Nat. Bank, 

74. 
51. §§ 3840-41. Reformation of executor’s conveyance, and perfecting 
irregular sales under probate decrees. Ganey v. Sikes, 
421. 
52. § 3957-60. When bill of exceptions is necessary. Jaques v. Horton, 
240. 

53. § 4109. Carrying concealed weapons. Cunningham v. The State, 88. 

54. §4184. Living in adulteryor fornication. Bryant v. The State, 33. 

55. § 4189. Miscegenation. Bryant v. The State, 33. 

56. § 4203. Abusive and insulting language in presence of female. 
Cox v. The State, 66. 

57. §4249. Obstructing public road, Gude v. The State, 100. 

58. § 4370. Obtaining money by false pretenses. Carlisle v. The 
State, 75. 

59. § 4448. Keeping open store on Sunday. Dixon v. The State, 89. 

60. §§ 4459-60. Witness certificates; how paid. Herr v. Seymour, 270. 

61. § 4470. Bond of hirer of county convicts. Smith v. The State, 69. 

62. § 4644. Limitation of prosecution. Bube v. The State, 73. 

63. § 4668. Arrest by private person. Cary v. The State, 78. 

64. § 4729. oo? of offense in appeal cases. Carlisle v. The 
State, 75. 

65. §4765. Oath of petit jury. Caryv. The State, 78. 

66. §§ 4785 etseq. Forms of indictment. Smith v. The State, 60; Sills 

v. The State, 92. 
67. § 4806. Retailing without license. Sills v. The State, 92. 
68. §§ 4817-20. Preferring new indictment. Bube v. The State, 73. 


. §§ 4852, 4866. Bail, and proceedings against. Kilgore v. The State, 


101. 
§ 4872. Service of copy of indictment. McDaniel v. The State, 1. 
§ 4876. Objections to renire. Jackson v. The State, 26. 
§ 4883. Competency of juror. Garrett v. The State, 18. 
§ 4895. Corroborating accomplice. Woods v. The State, 35. 
§ 4904. Conviction of less offense than charged. Bryant v. The 
State, 33. 
§ 4910. Polling jury. Winslow v. The State, 42. 
§ 4962. Discharge on habeas corpus. Ex parte The State, 482. 
§ 4978. Billof exceptions; when necessary. Bright v. The State, 96. 
§ 5038. Fees of justices in criminal cases. McPherson v. Boykin, 
603. 


COMMON CARRIER. 
1. Liability depends on what.—To make a carrier subject to the strin- 


gent liability imposed by the common law on common carriers, 
there must be privity of contract, express or implied, between 
him and the person who employs him, and a right on his part to 
oy gaan for his services. Railroad & Banking Co. v. Lamp- 
ey, 357. 


2. Liability of carrier to sender of letter by mail.—There is no privity of 


contract between the sender of a letter by mail and the contractor 
with the government for carrying the mails, nor has the latter any 
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right to compensation from the former; consequently, he is not 
liable as a common carrier to the sender of the letter, although he 
may be at the same time engaged in the business of a common 
carrier. Jb. 357. 

3. Railroad company carrying mails ; liabiilty to sender of lost letter, 
and form of action against.—A railroad being by law an established 
postroad, and the mails being carried along its route by the direc- 
tions of the post-office department of the government, the liability 
of the railroad company for the loss of mail matter is not that of a 
common carrier, but of a bailee for hire; and while it would be 
liable to the sender of a registered letter, if stolen or lost through 
the negligence or want of care of its agents or servants, the burden 
of proof is on the plaintiff to show that the theft or loss was 
caused by such negligence, and trover is not the proper form of 
action to enforce the liability. Jb. 357. 

4. Lien on imported goods, in favor of government, and of common car- 
rier.—The United States has a specific lien on all imported goods, 
for the customs-duties on them; and these charges being paid by 
a common carrier, in the ordinary course of business, the lien is 
preserved in his favor. Guesnard v. L. & N. Railroad Co., 458. 
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CONFLICT OF LAWS. 


1. Administration and distribution of decedent’s estate in different juris- 
diction.—The personal property and assets of a decedent, though 
situated in different jurisdictions, constitute but one estate, and 
must be distributed according to the law of the domicile at the 
time of his death; yet, when the property is in several jurisdic- 
tions, and administration is granted in each, each administrator is 
accountable in the courts of the State in which he was appointed, 
and each administration must be settled where it was granted. 
Life Assurance Society v. Vogel, 441. 

- Payment of debt to foreign administrator, and action by him.—A 
voluntary payment by a debtor to a foreign administrator, though 
he be the domiciliary administrator, is no bar to a subsequent 
action by a domestic administrator; yet, if the debtor comes 
within the jurisdiction by which the domiciliary (or principal) ad- 
ministrator was appointed, he may be there sued, and can not 
defeat the suit by pleading his liability to the administrator ap- 
pointed in the State of his own residence. Jb. 441. 

3. Exemptions in favor of decedent’s widow ; by what law determined. 
Generally, a surviving widow’s claim of exemption takes effect at 
the death of the husband, and is determined by the law then of 
force; but, as against the debts of the husband, it is to be de- 
termined by the law which was of force when they were contracted, 
and can not be enlarged by subsequent legislation. Bell v. Hall, 
546. 

4. Same ; exemption of $1,000 of personalty.—Personal property of a 
resident debtor, to the amount of $1,000, was exempted by con- 
stitutional provision in 1¥6%; but such exemption, in favor of his 
surviving widow, was first given by the statute approved February 
8th, 1872; and it is inoperative as against debts created prior to 
the passage of that statute. Jb. 546. 


bo 


CONSTITUTIONAL LAW. 


1. Constitutional guaranty of right to ‘‘ speedy public trial.’’—The con- 
stitutional provision declaring that the accused, in all prosecutions 
by indictment, has a right to a “speedy public trial’’ by a jury 
(Art. I, § 7), while mandatory on the legislative department, 
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necessarily leaves much to the discretion of the General Assem- 
bly, in enacting laws which will guard against undue haste on the 
one hand, to the detriment of the public interests, and improper 
procrastination on the other, to the denial of the substantial rights 
of the accused; but it does not entitle the accused to a discharge 
on account of the failure of the law, while reasonably adapted to 
secure a speedy trial, to provide against every contingency which 
may occasion delay in any particular case, or ou account of any 
delay made necessary by the law itself. Ex parte State, in re 
Tate, 482. 

ittachment by State, without bond or affidavit; constitutionality of 
law authorizing.—The statute authorizing suits to be brought in 
the name of the State, on the written direction of the governor to 
the attorney, ‘‘ without giving bond or security, or causing affidavit 
to be made, though the same may be required in actions between 
private citizens’’ (Code, § 2902), is not dispensing with ‘‘ due pro- 
cess of law,’’ nor violative of any constitutional provision, State 
or Federal. Ex parte Macdonald, 603. 


3. Exemptions from jury service; repeal of law granting.—Exemption 


from service on juries is granted to particular persons or classes 
on grounds of public policy, and is always subject to legislative 
regulation or repeal; and when the law grantingit is repealed, the 
right of exemption ceases, even in favor of those persons who, by 
the performance of specified services, have earned an exemption 
under its provisions. Dunlap v. The State, 460. 


4. License-tax on telegraph companies; constitutionality of. —The port 


of Mobile having express authority under its charter, or act of 
incorporation, to impose a license-tax ‘‘upon all persons or cor- 
nopener ee trading or carrying on any business, trade or profession, 
»y an agent or otherwise, within the limits of said corporation,” 
and having imposed, by ordinance, a license-tax of $225 on all 
**telegraph companies ’’ doing business within the limits of the 
corporation ; held, on the authority of Osborne v. Mobile, 16 Wall. 
479, that said ordinance, in its application to a telegraph company 
which had complied with the requirements of the act of Congress 
(Rev. Stat. §§ 5263 et seq.), is not violative of the constitutional 
provision which confers on Congress the power ‘‘ to regulate com- 
merce with foreign nations and among the several States.’’ Port 
of Mobile v. Leloup, 401. 


5. Legislative power; local laws.—Except as restrained by constitu- 


tional provisions, State and Federal, the General Assembly has 
the same plenary power of legislation as the British Parliament, 
subject to the qualification that the power is purely legislative in 
its character; and there is no constitutional inhibition upon the 
power to enact laws operating only within certain designated 
boundaries or counties, different from the general laws operating 
in other portions of the State. Mangan v. The State, 60. 


6. Local law prohibiting transportation of seed-cotton by night.—The 


second section of the special statute approved February Ist, 1879 
(Sess. Acts 1878-9, p. 206). prohibiting the transportation by night, 
within the counties and boundaries specified, of ‘‘ any cotton in 
the seed,’’ is a legitimate exercise of the police power, is not an 
unauthorized interference with the rights of private property, and 
is not violative of any constitutional provision. (Re-affirming 
Davis v. The State, 68 Ala. 58-65.) Ib. 60. 


7. Local law prohibiting sale of seed-cotton.—The first section of said 


special statute, which makes it ‘ unlawful for any person to sell, 
or offer for sale, barter, exchange or buy,’’ within the counties and 
boundaries spevified, ‘‘ any cotton in the seed,’’ or elsewhere to 
buy, sell, &c., any cotton in the seed raised within said counties, 
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is also a legitimate exercise of the police power, is not an unau- 
thorized interference with the rights of private property, and is 
not violative of the Fourteenth Amendment to the Federal consti- 
tution, nor of the 37th section of the Declaration of Rights in the 
State constitution. Jb. 60. : 

8. Exemption in favor of decedent’s widow; by what law determined. 
Generally, a surviving widow’s claim of exemption takes effect at 
the death of the husband, and is determined by the law then of 
force; but, as against the debts of the husband, it is to be deter- 
mined by the law which was of foree when they were contracted, 
and can not be enlarged by subsequent legisiation. Bell v. 
Hall, 546. 
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CONTRACTS. 


1. Contract of employment; compensation agreed on.—A contract of em- 
“i oer may be express and definite as to all its terms, or it may 
xe partly express and partly left toimplication ; and when services 
are performed under an express contract of employment, the wages 
or compensation not being specified, a recovery may be had under 
a quantum meruit. Railroad Co. v. Hill, 308. 

2. Execution of written contract; signature by mark.—When a note, or 
other written contract, is signed by the maker or promisor by mark 
only, his name being written for him by the payee or promisee, 
this is not a valid execution of the instrument. Carlisle, Jones & 
Co. v. Campbell, 247. 

3. Contract of marriage-brokage.—A marriage-brokage contract is an 
agreement for the payment of money, or other compensation, for 
the get” sages of a marriage; and it is held void on grounds of 
public policy, although there may be no fraud on either party. 
White v. Nuptial Benefit Union, 251. 

4. Contracts in restraint of marriage.—Subject to modifications and 
limitations by the application of special rules, all contracts, 
whether executed or executory, creating a general prohibition of 
marriage, are contrary to public policy, and are void; but condi- 
tions in partial restraint of marriage, in respect to time, place, or 
person, if reasonable in themselves, not materially and practically 
creating an undue restraint upon the freedom of choice, nor opera- 
ting im terrorem, are valid. Jb. 251. 

5. Contract or policy of marriage insurance.—Under the charter of the 
defendant in this case, a private corporation, the object of which 
is declared to be ‘‘ to unite acceptable young people in such a way 
as to endow each with a sum of money, not to exceed $6,000, to be 
paid at marriage or endowment, according to the regulations 
adopted ;’’ a certificate of membership containing these provis- 
ions, ‘‘ that no member will be entitled to any benefit whatever, 
who marries in less time than three months from the date of his 
certificate,’’ and that ‘‘ every member who shall have been in good 
standing, for at least three months prior to his marriage, shall be 
entitled to $40 per month upon each $1,000 named in his certifi- 
vate, for each whole month of his membership, provided that the 
same shall never exceed $3,000, or so much thereof as shall be 
realized from one marriage assessment of all the members of this 
class,’’—is not a marriage-brokage contract, but is void on grounds 
of public policy, as operating an undue restraint of marriage, by 
offering an inducement for its indefinite postponement. Jb. 25/. 

6. Same; wager-policy.—Such certificate being procured for the benefit 
of a third person, who was not related to the member by consan- 
guinity or affinity, but who was to pay the dues and assessments, 

and was to receive two-thirds of the proceeds when collected, the 
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contract is in the nature of a wager policy of insurance, and is void 
on principles of public policy. Jb. 251. 

Action on illegal contract.—The courts will not lend their aid to en- 
force an executory illegal contract; and if a contract has been ex- 1¢ 
ecuted which contravenes good morals or public policy, the parties 
being in pari delicto, the courts will not interfere at the instance 
of either party with rights acquired by the other. Jb. 252. 

8. When note takes effect as contract.—A note takes effect as a contract, 
not from the day on which it is dated or signed, but from the day 
on which it is delivered; and if it was not delivered on Sunday, 17 
its validity is not affected by the fact that it was dated or signed 
on that day. Burns & Co. v. Moore & MeGee, 339. 

Contracts made on Sunday; exception ‘in case of necessity.”’—A 
contract made on Sunday, if made ‘‘in case of necessity,’’ is not 
void (Code, § 2038); and when there is any evidence whatever 
tending to show that the contract sued on was made in a “ case of 
necessity,’’ as the words are used in the statute, the sufficiency of 1s 
that evidence should be submitted to the jury. Jb. 339. 

10. Same.—The necessity which will bring a case within this exception 
to the statute, if not physical, must involve, at least, a moral 
emergency which will not reasonably admit of delay, and which 
rescues the act from the imputation of a willful desecration of the 
day ; and the inconvenience which might ordinarily result from a 
day’s delay in travelling is not such an exigency as tends to estab- 
lish a case of necessity, or requires that the sufficiency of the evi- 
dence should be submitted to the jury. /b. 339. ‘ 1! 

Deposit in post-office, operating as delivery.—A written contract, de- 
posited by the promisor in the post-office, and addressed to the 
promisee, by whom it is afterwards received, takes effect, and be- 
comes operative as a contract, from the day on which it was so de- 
posited in the post-office. Hatchett v. Molton, 410. 

12. Contracts of infants; by whom avoided.—The contracts of an infant, 
whether executed or executory, are voidable at his election—sub- x 
ject to be affirmed or disaffirmed by him on attaining his majority ; 
and while this privilege is personal, not being transferable, nor 
capable of exercise by any third person during the life of the in- 
fant, it may be exercised, in the event of his death during minority, 
by his legal representatives, who, where the contract is a sale or 
conveyance of anda. are his heirs, or privies in blood, succeeding 2 
to his estate. Sharp v. Robertson’s Executors, 343. 

13. Contract of sale; agreement as to price.—On a sale of personal prop- 
erty, the contract may be complete, without specifying the price to 
be paid; as where it is not stated, or is left open for future adjust- 
ment by consent, the property being delivered with the intention 
to complete the sale. But, where the price is not left open by 
consent, and is not fixed by the concurring assent of the parties— 
the vendor irtending to sell at one price, and the purchaser intend- 
ing to buy at a different price—though the property is delivered, 
there is no complete contract; and either party may rescind, on 
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discovering the mutual mistake, by offering to return the money, cc 
or the property, as the case may be. Wilkinson v. Williamson, 
/ 163. ] 


14. Same ; liability of purchaser, on loss or destruction of property. 
If the property is delivered to the purchaser under be « incom- 
plete contract, and is afterwards lost, consumed, or otherwise 
placed beyond his control, by his own fault, so that, on a rescission 
of the contract, the parties could not be placed in statu quo, the 
purchaser would, it seems, be liable for a reasonable price, as upon ‘ 
a quantum valehbat. Ib. 163. 

15. Retention of money by vendor.—Under such incomplete contract, the 



















































INDEX. 637 





CONTRACTS—Continued. 


seller’s retention of money paid by the purchaser, being equally 
consistent with each version of the contract, can not be considered 
a ratification of the contract at the price insisted on by the pur- 
chaser. Ib. 263. 

16. Sale in payment of debt ; delivery, and agreed price.—A delivery of 
personal property, in absolute payment of a debt, may pass the 
title, and consummate the contract, if so intended by the parties, 
although no specific price was agreed on; the law assuming that 
the price was to be fair and reasonable, or that it was to be the 
amount of the specific debt. Townsend v. Brooks, 308. 

Sale and delivery of personal property; retentien of lien by vendor. 
On a sale and delivery of a wagon, team of oxen and fixtures, in 
consideration of a certain quantity of timber of specified size and 
quality, a stipulation that the seller ‘“‘ reserves and holds a lien on 
the said property, until the said pieces of timber are delivered,”’ 
is not a reservation of the legal title, but only creates an equitable 
mortgage. Jones v. Anderson, 427. 

18. Retaking possession by seller ; rescission or modification of contract. 
The wagon and oxen having been delivered to the purchaser under 
such contract, the seller would have no right to retake them, unless 
there was a rescission of the contract, or such modification thereof 
as would convert his reserved lien into a legal mortgage, or other- 
wise vest in him a legal title ; and if there were two joint purchasers, 
one of them would have no right, without the assent and concur- 
rence of the other, to make such rescission or modification, or to 
surrender the possession. Jb. 427. 

19. Fraud by purchaser, on sale of personal property; burden of proof. 
There are circumstances of fraud and false representation or con- 
cealment, sometimes entering into contracts of purchase on credit, 
which arm the seller with the right, if seasonably expressed, of 
renouncing the contract, and recovering the property thus fraudu- 
lently obtained from him; but fraud is defensive matter, the onus 
of which rests on him who asserts it. Jb. 427. 

20. Sale of goods for cash; payment and delivery.—When goods are sold 
for cash on delivery, payment and delivery are concurrent acts; 
the title does not pass on delivery without payment, unless it is 
accompanied with circumstances showing a waiver thereof, and 
the seller may recover the goods so delivered. Shines v. Steiner, 
458, 

21. Same ; remedy of seller, whether case or assumpsit.—On a sale of 
cotton for cash on delivery, the seller carrying it to a warehouse 
for storage, and taking a warehouse receipt in the name of the 
purchaser, with the understanding that, on the return of the 
receipt, by which the value at the agreed price could be ascer- 
tained, the money would be at once paid; the refusal of the pur- 
chaser to pay prevents the consummation of the contract, and the 
seller may reclaim the cotton; and if he elects to reclaim it, 
or brings an action for damages founded on the fraud, he can not 
maintain an action ex contractu for the agreed price. Jb. 458. 


_— 
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CORPORATIONS. 


1. Foreign corporation ; residence of, and transaction of business by. 
A corporation chartered under the laws of Georgia necessarily has 
its residence there, and can not exercise any of its corporate 
faculties in Alabama except by comity, which is granted or with- 
held on such terms and conditions as may be prescribed. Rail- 
road & Banking Co. v. Carr, 388. 

2. Railroad corporation chartered by two or more States ; residence of. 

When a railroad extends through two or more States, and is 
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operated under a charter procured from each, identical in the 
— and privileges conferred, the corporation is a unit, and 

as a legal residence in each of the States through which its road 
runs. Jb. 388. 


. «letion against foreign corporation ; lies when.—The statutory pro- 


visions authorizing the service of process, in actions against cor- 
rations, on certain designated officers or agents, or, affidavit 

Soins made of their non-residence, on any white person in the 

employment of the corporation, or doing business for it (Code, 

§§ 2934-5), do not authorize suits against foreign corporations, 

except on causes of action originating here, or on contracts 

_+«—- into with reference to a subject-matter within this State. 
. 388. 


. Same.—A passenger travelling on a railroad in Georgia, where he 


resided, between the cities of Macon, Georgia, and Eufaula, Ala- 
bama, can not maintain an action in the courts of Alabama, 
against the Georgia railroad company as a common carrier, for 
personal injuries sustained in Georgia. Jb. 388. 


. Same.—Whether a railroad company, incorporated in Georgia, and 


. 


~I 
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extending its business into Alabama, can be here sued for a breach 
of. contract to be performed partly in each State, is not decided. 
Ib. 388. 

Powers of corporations.—A corporation, whether created by a special 
statute, or organized under general laws, can only exercise the 
powers expressly granted, the implied powers necessary to carry 
into effect those express powers, and such incidental powers as 
pertain to the purposes of their creation. Railroad & Banking 
Co. v. Smith, 573. 

Foreign railroad and banking corporation ; power to run steamboat 
on river.—The Central Railroad and Banking Company of Georgia, 
which was authorized by its charter to construct and operate a 
railrcad between the cities of Savannah and Macon, and to organize 
and carry on a banking business, has no power, express, implied, 
or incidental, to purchase and run a steamboat on the Chatta- 
hoochee river, which is no part of its route, nor to form a part- 
nership with a natural person for carrying on that business. Jb. 
573. 


. Liability of corporation on contracts ultra vires, and for torts.—An 


action against a corporation, founded on a contract which is ultra 
vires, may be defeated on that ground; but this principle does not 
apply to an action ex delicto, founded on a tort committed by its 
officers or agents in the performance of their duties. Jb. 573. 


. Same.—To render a corporation liable, in an action ex delicto, for 


11. 


damages caused or suffered from the negligence of its agents or 
servants in the performance of a contract which is ultra vires, it 
must be shown that the contract was its corporate act, and not the 
unauthorized act of its officers or agents; and this may be shown 
by proof of authority conferred by a prior corporate act, or by a 
subsequent ratification by a corporate act under circumstances 
which required an election to ratify or repudiate. Jb. 573. 

Domicile of corporation, and actions against.—A corporation has its 
domicile, as to debts contracted by it, in the State by which its 
charter was granted; but it may subject itself to suit in another 
State, by the appointment of an agent, upon whom, as a spe 
condition of doing business there, process may be legally served. 
Life Assurance Society v. Vogel, 441. 

Action on policy of life-insurance, against foreign corporation. 
Where a person domiciled in Alabama here obtained a policy of 
insurance on his own life from a corporation chartered in New 
York, but having an office and doing business here by an agent, 
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through whom the policy was effected, and also had his domicile 
here at the time of his death; an executor appointed here may 
maintain an action on the policy in the courts of Alabama, not- 
withstanding the grant of administration also in New York. Jb. 
441 

12. Action against corporation ; proof of service of process.—To sustain 
a judgment by default, in an action against a corporation (Code, 
§§ 2934-35), the record must show that proof was made to the 
court of the fact that the person upon whom, as shown by the 
sheriff’s r turn, the process was served, was the agent of the cor- 
poration, or occupied such other relation toward it as justified the 
service upon him for the corporation. Fire Insurance Co. v. Fow- 
ler & Co.,°372. 

13. Appointment of agent by corporation ; when implied.—The appoint- 
ment of an agent by or for a corporation, as by a natural person, 
may be implied from a confirmation of his acts, or an acceptance 
of his services without objection; and after such confirmation, or 
acceptance, the corporation can not evade payment for his services 
‘y denying the validity of his appointment. Ala. Gr. So. Railroad 
Co. v. Hill, 303. 

14. Constitution and by-laws of private corporation ; binding force of. 
The constitution of an incorporated society or association, and by- 
laws adopted in conformity with its provisions, so far as they do 
not contravene any public law or principle of public policy, are 
alike binding on the society itself and its several individual mem- 
bers, however inconvenient or embarrassing they may be found in 
administration. Weatherly v. Med. and Surg. Society, 567. 

15. Constitution of respondent society construed, as to proceedings for re- 
vision of roll of members, and business at special (or called) meet- 
ings.—By the provisions of the constitution of the respondent soci- 
ety in this case, a private corporation, the business of each regular 
meeting is particularly specified, the first regular meeting in April 
being declared the ‘‘ regular meeting for the revision of the roll of 
members by the secretary ;’’ and it is further declared that, while 
the prescribed order of business ‘‘ may be suspended, at any time, 
by the vote of the majority of the members present at any meet- 
ing,’’ ‘‘ this shall not be construed so as to justify the introduction 
into any meeting of business which does not properly belong to it, 
and for which provision is made in this constitution.’’ Held, that 
while the society may, at any meeting set aside for a specified pur- 
pose, suspend the prescribed order of business by the vote of a 
majority of the members present, and postpone the consideration 
of that business to a future meeting, this can be done only at the 
meeting for which that particular business is prescribed; that the 
business relating to the revision of the roll of members, being 
specially prescribed for the first regular meeting in April, can not 
lawfully be transacted at a called meeting in August, unless regu- 
larly postponed to that time at the regular meeting in April; and 
that the relator’s name having been struck from the roil of mem- 
bers at the regular meeting in April, by proceedings which were 
held by this court to be irregular, and which were therefore set 
aside by its order, the society had no authority, at a called meeting 
in August, to strike his name from the rolls, and a mandamus was 
awarded to compel his restoration. Jb. 567. 


COSTS. 


1. In criminal cases, commenced in justice’s court ; how paid.—When 
acriminal prosecution, commenced before a justice of the peace, 
is removed into the Circuit Court, by appeal or otherwise, the 
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costs must be ‘“‘there taxed and collected like other costs” 
(Code, § 5038); but this provision d.es not make the fees of the 
justice payable out of the fund arising from fines and forfeitures 
(Ib. § 4461), as the fees of officers of court are in certain cases. 
McPherson v. Boykin, 602. 


2. State witness certificates ; how certified and paid.—The claims of State 


witnesses in criminal cases, whether for attendance before the 
court or the grand jury, must be authenticated by the certificate of 
the clerk of the court, before they become proper charges on the 
fund arising from fines and torfeitures (Code, §§ 4459-60) ; though 
the foreman of the grand jury is ~ age to give certificates to 
witnesses attending before that body, showing the number of 
days’ attendance, the distance travelled, &c. (Sess. Acts 1882-3, 

. 158), on which, when compared with the certified book which he 
is required to file with the clerk, the latter issues the necessary 
certificate to the witness. Herr v. Seymour, 270. 


3. Same; sufficiency of certificate; statute construed as remedial, 


Although the statute requires that the certificate of the clerk shall 
state ‘‘ therein the amount of compensation to which the witness 
is‘entitled, and the facts which make it a good claim against the 
county ”’ (Code, § 4460); yet, being a remedial statute, it must be 
liberally construed ; and being so construed, if the certificate states 
on its face the amount of compensation, and an indorsement on it, 
signed at the same time, states the facts which make it a good 
claim against the county, this is a substantial compliance with the 
statute. Jb. 270. 


. Fees of officers of court, and witness certificates ; priority of payment, 


under general and special statutes.—By the general law (Code, 
§ 4461), the registered claims of State witnesses are entitled to 
priority of payment, out of the fund arising from fines and forfeit- 
ures, over claims for the fees of officers of the court; and while 
the special statute approved February 24th, 1881, applicable to 
Sumter county (Sess. Acts 1880-81, p. 280), makes the latter 
claims, when certified as required, a charge on said fund, and re- 
ceivable in payment of any debt due the county, ‘“‘the same as 
State witnesses’ certificates are now received,’’ there is nothing 
in it which destroys or impairs this right of priority of payment 
given to registered witness certificates. Jb. 270 


5. Same.—Under the special statute applicable to Sumter and other 


counties, approved February 22d, 1883, further regulating the pay- 
ment of claims against this said fund (Sess. Acts 1883-3, p. 523), 
which was intended to prevent the fund lying idle in the county 


treasury, registered claims not being presented for payment within - 


one month after advertisement by the clerk, he is required to 

apply the money on hand to the payment of succeeding claims 

due and registered; and if such claims, not being so presented, 

are not re-registered within six months, they are declared barred ; 

- to this extent, but no further, the general law is repealed. 
. 270. 


CRIMINAL LAW. 


ABUSIVE AND INsULTING LANGUAGE. 


1. Offense not joint; indictment against two, and acquittal of one.—The 


statutory offense of using abusive, insulting, or obscene language, 
in or near a dwelling-house, in the presence of a female (Code, 
§ 4203), can not be committed by two or more persons jointly, 
though each might use the same unlawful words in an altercation ; 
but, when two are jointly indicted, and one is acquitted, the judg- 








CR 


2. 


or 


6. 


~I 











INDEX. 


CRIMINAL LAW—Continued. 


ment against the other being reversed on error, a nolle-pros. may 
be entered against the one who was acquitted. Cox v. The 
State, 66. 

2. When witness may testify negatively, as to words used or charged. 
A person who was present on the particular occasion inquired 
about, or near Pach to hear what was said by the parties, may 
state that fact, and, further, that he did not hear them use the 
language imputed to them. Jb. 66é. 
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ADULTERY, AND FORNICATION. 


3. Living in adultery or fornication; conviction of misdemeanor, under 
indictment charging felony.—Under an indictment which describes 
the defendants as a negro man and a white woman, and charges 
them with the statutory felony of living together in adultery or 
fornication (Code, § 4189), if the evidence fails to prove that the 
man is a negro, or of negro blood, a conviction may be had of a 
misdemeanor in living together in adultery or fornication (Jb. 
§ 4184); since the misdemeanor is necessarily included in the 
felony (Jb. § 4904), and a conviction or acqrittal of the latter would 
be a bar to a subsequent prosecution for the former. Bryant v. 
The State, 33. 


ARREST. 


4. By private person.—An arrest may be made by a private person, 
torany public offense committed in his presence, or where a felony 
has been committed, and he has reasonable cause to believe that 
it was committed by the person arrested (Code, § 4668); but it is 
his duty to carry the arrested person before a magistrate, ‘‘ with- 
out unnecessary delay ’’ (Jb. § 4671), or to deliver him to an 
officer having lawful authority to arrest him; and it is no excuse 
for his failure to do so, that he was engaged in examining the 
prisoner when demanded by the officer. Cary v. The State, 78. 

5. Warrant of arrest, issued by notary public as justice of the peace after 
expiration of term of office.—A warrant of arrest issued by a notary 
public, as ex officio a justice of the peace, after the expiration of 
his term of office, has no legal validity, and does not authorize an 
arrest by an officer in whose hands it is placed, unless facts are 
shown which are sufficient to uphold the acts of the notary as an 
officer de facto. Ib. 78. 


ARSON. 


6. What is corpus delicti.—In a prosecution for arson, the corpus delicti 
is not the fact that a house was burned down, but that it was 
burned by the willtul act of some person criminally responsible for 
his acts, and not by natural or accidental causes. Winslow v. The 
State, 42. 

7. Same ; sufficiency of preliminary proof.—Evidence showing that the 
fire occurred about midnight, at a part of the house in which no 
fire had been used during the day or night, and, when first dis- 
covered, was burning on the outside of the house; and that a fresh 
track was discovered the next morning, in a lane leading from the 
public road to the house, which track corresponded with the de- 
fendant’s, is prima facie sufficient proof of the corpus delicti to 
render the defendant’s confessions admissible as evidence. Ib. 42. 

8. Evidence tending to show motive ; proof of collateral fact.—If there 

was a controversy between the defendant and the occupants of 

the house burned, as to the ownership of the property, and it was 
shown that the defendant knew the occupants had a certificate of 
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entry for the land, which certificate was in the house at the time of 
the alleged burning; proof of these facts would be admissible, as 
tending to show a motive for the burning; but the fact being only 
collaterally and incidentally in issue, it would not be necessary to 
prove the entry by a certified transcript. J. 42. 


BalL. 


9. Proceedings against, on forfeited recognizance.—The several statutory 
provisions prescribing the proceedings for the forfeiture of under- 
takings of bail in criminal cases (Code, §§ 4863-68), construed in 


connection with the provision which declares that the undertaking 
** binds the parties thereto jointly and severally’’ (Jb. § 4852), au- 
thorize the taking of forfeitures against the sureties, or one or more 1 


of them, with or without their principal. Adlgrow v. The State, 101, 


CARRYING CoNCEALED WEAPONS. 


10. Constituents of offense.—Under the statute against carrying deadly 
weapons “‘ concealed about the person ’’ (Code, § 4109; Sess. Acts 
1880-81, p. 38), a conviction can not be had on proof that the de- 
fendant, while riding on horseback along a public road, had a 
pistol in his saddle-bags. Cunningham v. The State, 88. 


ESCAPES. 


11. Negligent escape, by hirer of county convict; form of indictment.—An ‘ 
indictment for a negligent escape may be maintained against the 
hirer of a county convict; and the indictment is_ sufficient, if it’ 
pursues substantially the form prescribed for a negligent escape by 
an officer.—Code, p. 996, Form No. 44. Smith v. The State, 69. , 

12. Bond of hirer of county convicts; admissibility as evidence, and con- ‘ 
clusiveness of recitals; error without injury in charge to jury.—The 
bond executed by the hirer of a county convict, reciting therein 
the terms of the contract of hiring, the name and sentence of the 
convict, &c. (Code, § 4470), is admissible as evidence against him, 
when indicted for a negligent escape, to prove the fact of hiring as 
therein recited, although a en of those facts is required to be 
kept; and although he may not be concluded by such recitals, he 
is not injured by a charge asserting that he is thereby estopped, ; 
when it appears that he adduced no evidence assailing their cor- 
rectness, and when, on the uncontroverted facts, the court might 
have given, on request, a general charge against him. Jb. 69. 

13. Escape by prisoner asking discharge.—The accused in this case can . 
not claim to be discharged on account of the incompetency of the. 
presiding judge, because the record further shows that, when the 
case was transferred to the County Court, the presiding judge of 
that court was qualified to try it; that the accused then fled the 
country, forfeiting his appearance bond, and did not return until 
after the appointment of the disqualified judge, when he surren- 
dered himself, and demanded a trial. Ex parte State, in re Tate, 
583. 


a 


EVIDENCE. 


14. Accomplice ; corroborating testimony of.—When an accomplice is 
allowed to testify as a witness in a case of felony, the testimony 
of his wife may be sufficient corroboration to authorize a conviction 
(Code, § 4895), the weight to be accorded to it being a question for 
the determination of the jury. Wood v. The State, 35. 

15. Competency of wife as witness against husband’s accomplices.—Where 
several persons are jointly indicted and tried together, the wife of 
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one of them is not a competent witness for or against the others, 
when her testimony affects the interest of her husband; but, when 
the husband is not a party tothe record, not having been indicted, 
or a nolle-pros. having been entered as to him, the wife is a 
competent witness against the others, his accomplices in the com- 
mission of the crime. Jb. 35. 


. Husband and wife as witnesses against each other.—Where the testi- 


mony of husband or wife, even in a collateral matter, tends to 
criminate the other, it will not be compelled, though it may be re- 
ceived. Jb. 35. - 


. Proof of character.—Whenever character is properly in issue, it 


must be proved by general reputation, and evidence of particular 
acts or conduct is not admissible. Jones v. The State, 9. 

Charge as to proof of good character.—A charge asked, instructing 
the jury that proof of good character in a criminal case, if believed 
by them, ‘‘is sufficient to generate a reasonable doubt of the de- 
fendant’s guilt,’’ is properly refused; since, while such evidence 
is admissible for the purpose of generating a reasonable doubt of 
guilt, its sufficiency is a question for the decision of the jury. 
Booker v. The State, 22. 

Proof of identity.—Identity of name is presumptive of identity of 
yerson, in the absence of evidence showing that the name is borne 
~ two or more persons in the same neighborhood or community. 
Garrett v. The State, 18. 


. Same ; implied admission.—When it becomes material to prove the 


identity of the accused as the person who committed the offense, 
any declaration addressed to him, tending to establish such identity, 
and admitted by his conduct or silence to be true, is competent evi- 
dence. Ib. 18. 


. Charge as to sufficiency of proof of identity.—Where the identity of 


the defendant as the criminal agent depends on the testimony of 
the prosecutrix alone, a charge asked, instructing the jury that, 
“if she may be mistaken in his identity, then the jury ought to 
acquit him,’’ is properly refused; since a mere possibility of mis- 
take, as to his identity, is not the equivalent of that insufficiency 
of proof which, as matter of law, generates a reasonable doubt, 
aaa requires an acquittal. Booker v. The State, 22. 


. Charge on sufficiency of evidence.—A charge asked, which asserts 


that if, from the evidence, there is a probability of the defendant’s 
innocence, he is entitled to an acquittal, asserts a correct legal 
proposition, and its refusal is error. Winslow v. The State, 42. 


3. Sufficiency of confessions, without proof of corpus delicti.—Ina crimi- 


nal case, a conviction can not be had on the extra-judicial confes- 
sions of the defendant, without proof aliunde of the corpus delicti ; 
but direct and positive proof of that fact is not indispensable. 
Ib. 42. 


. Same ; province of court and jury.—The sufficiency of the proof of 


the corpus delicti is not a question of law for the decision of the 

court, but a question of fact for the jury to decide; and while the 

court must decide, in the first instance, whether the evidence ad- 

duced is prima facie sufficient to go to the jury, the jury are 

- bound to hold it sufficient ‘because the court has admitted it. 
b. 42. 

Arson ; what is corpus delicti.—In a prosecution for arson, the corpus 
delicti is not the fact that a house was burned down, but that it was 
burned by the willful act of some person criminally responsible for 
his acts, and not by natural or accidental causes. Jb. 42. 


. Same ; sufficiency of preliminary proof.— Evidence showing that the 


fire occurred about midnight, at a part of the house in which no 
fire had been used during the day or night, and, when first dis- 


> 
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covered, was burning on the outside of the house; and that a fresh 
track was discovered the next morning, in a lane leading from the 

ublic road to the house, which track corresponded with the de- 
endant’s, is prima facie sufficient proof of the corpus delicti to 
render the defendant’s confessions admissible as evidence. Jb. 42. 

27. Charge as to credibility of witness, when testimony is conflicting.—The 
credibility of witnesses is entirely a question for the jury, under 
certain rules for weighing it which may be given them in charge; 
and in a criminal case, where the testimony of a witness for the 
prosecution is in conflict with the testimony of two witnesses for 
the defense, as to the same conversation or occurrence, a charge 
requested, instructing the jury that, if the three witnesses “‘ are 
of equal credibility and weight, and the two latter conflict with 
the former on the facts of the case, they may disregard the evi- 
dence of the former.’’ ‘‘lays down a confusing and embarrassing 
standard for weighing the testimony,’’ and is properly refused. 
Childs v. The State, 93. 

28. Charge as to testimony of witness partly false.—A charge requested, 
instructing the jury that, if they find the testimony’of a witness 
false as to certain facts stated by him, or false in part, they “‘ may 
discard all his evidence,’’ is properly refused, since a false state- 
ment by a witness, though it may affect his credibility, does not 
require that his entire testimony should be discarded by the jury, 
unless it was known by him to be false, or was made with intent 
to deceive or mislead. Jb. 93. 

29. Charge as to circumstantial evidence.—A charge instructing the jury, 
in a criminal case, ‘‘ that circumstantial evidence is as good as 
any other kind of evidence; that, like positive evidence, it must 
produce in their minds conviction of guilt beyond a reasonable 
doubt, and that some text-writers hold it to be better than any 
other kind of evidence,’’—is freefrom error. West rv. The State, 98. 

30. Proof of venue.—In a criminal case, a judgment of conviction will 
not be reversed, because the bill of exceptions does not show that 
the venue was proved, when it does not appear that any question 
as to the venue, or as to the sufficiency of the proof, was raised or 
presented in the court below. Jb. 98. 

31. Dying declarations.—Under the evidence stated in the bill of excep- 
tions in this case, the declarations of the deceased, which were 
admitted as dying declarations, were made under a sense of im- 
pending death, and were properly received as evidence. Jb. 98. 

32. Admission or confession by third person.—The admission or confes- 
sion of a third person, that he committed the offense with which 
the accused is charged, not made under oath, though on his death- 
bed, is mere hearsay, and is not admissible as evidence for the 
accused. Jb. 98. 

. Defendant’s threats and declarations ; when admissible as evidence 
against him.—The defendant’s threats, or declarations in the 
nature of threats, before the commission of the offense charged, are 
admissible as evidence against him. Winslow v. The State, 42. 

34. Evidence tending to show motive; proof of collateral fact.—lf there 
was a controversy between the defendant and the occupants of the 
house burned, as to the ownership of the property, and it was 
shown that the defendant knew the occupants had a certificate of 
entry for the land, which certificate was in the house at the time 
of the alleged burning; proof of these facts would be admissible, 
as tending to show a motive for the burning ;: but the fact being 
only collaterally and incidentally in issue, it would not be neces- 
sary to prove the entry by a certified transcript. Jb. 42. 

35. Proof of former quarrel, as showing malice.—The fact of a previous 
altercation or difficulty between the accused and the deceased, is 


3 
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competent evidence, as tending to show malice, ill-will, or a mo- 
tive for the killing; but the particulars or merits of that difficulty 
‘an not be inquired into. Garrett v. The State, 18. 

36. Same; declarations of third person at former difficulty.—The declara- 
tions of a bystander at the time of the previous altercation or 
difficulty, which occurred several hours before the killing, are too 
remote from the homicide to be admissible as a part of the res 
geste, and, if illustrating the nature of the former difficulty, would 
not be competent or admissible as evidence against the defendant ; 
but the declaration of the defendant’s wife, made in his presence 
and hearing at the time of the former difficulty, addressing him 
by name, and telling him not to have any difficulty with the de- 
ceased, does not relate to the particulars of the occurrence, but 
only tends to prove the fact, and is admissible as evidence against 
the defendant. Jb. 18. 

37. Threats by defendant ; admissibility of.—In a prosecution for mur- 
der, the defendant’s threat, or declaration—‘‘ Damn him, I am 
going to kill him’’—not naming any particular person, is admissi- 
ble as evidence against him, when it is shown that it was made on 
the day of the killing, and that a few hours previously he had had 
an altercation with the deceased ; and it is for the jury to determine 
whether the threat had reference to the deceased. Jones v. The 
State, 9. 

38. Jimpeaching witness by proof of difficulty with party.—The testimony 
of a witness may be discredited, by showing that he has expressed 
or evinced a feeling of partiality or bias in favor of the party by 
whom he is introduced, or of animosity towards his adversary ; 
and this may be shown, as to a witness for the defense in a prose- 
cution for murder, by proof of an altercation between him and the 
deceased on the day of the killing, and the character of that diffi- 
culty as serious or trivial; but only the fact of the difficulty is ad- 
missible evidence, and the merits or particulars thereof can not 
be inquired into. Jb. 9. 

39. Impeaching and sustaining witness.—It is not permissible to adduce 
evidence to sustain the credibility of a witness, as by showing 
that his testimony before the committing magistrate was substan- 
tially the same as on the trial, unless an attempt has been made 
to impeach it. McDaniel v. The State, 1. 


FaLse PRETENSES; OBTAINING MONEY By. 

40. Criminal intent.—To authorize a conviction for the statutory offense 

of obtaining money or property ‘‘ by any false pretense or token, 

and with the intent to injure or defraud ’’ (Code, § 4370), the crim- 

inal intent must be proved; but the word injure, as used in the 

statute, means neither more nor less than is implied in the word 
defraud. Carlisle v. The State, 75. 


. 


HomictipeE; Murper; MANSLAUGHTER. 


41. Self-defense.—When a man is attacked in his own dwelling-house, 
he is not required to retreat, in order to invoke the benefit of 
the doctrine of self-defense; and his place of business is deemed, 
pro hac vice, his dwelling-house, within this principle. Cary v. The 
State, 78, 

42. Same.—When a man is attacked in his own dwelling, he is not re- 
quired to retreat from it, in order to invoke the benefit of the doc- 
trine of self-defense, and his place of business is deemed, pro hac 
vice, his dwelling; and the principle applies as between partners, 
joint tenants, and tenants incommon, Jones v. The State, 8, 
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43. Same.—To establish the plea of self-defense in a case of homicide, 
the defendant must have entertained at the time an honest belief 
in the existence of a present necessity on his part to kill, in order 
to save his own life, or to prevent the infliction of grievous bodily 
harm; and the circumstances must have been such as to impress 
the mind of a reasonable man, under the same state of facts, 
with a belief of such imminent peril and urgent necessity. Jb. 9. 

44. Larceny or trespass as excuse for killing.—The defendant and the 
deceased being partners, or joint owners of a bar-room, its con- 
tents and seveneaa, the taking of money from the drawer by the 
deceased would not, of itself, reduce the killing from murder to 
manslaughter. Jb. 9. 

45. Self-defense ; burden of proof.—To establish the plea of self-defense, 
it is enough for the defendant to show that at the time he was, 
either really or to ordinary appearance, in imminent peril of life 
or limb, and had no other reasonable means of escape ; and though 
he can not invoke this defense when he himself provoked or en- 
couraged the difficulty, the onus is not on him to prove this nega- 
tive. McDaniel v. The State. 1. 

46. Causal relation between blow or wound and subsequent death.—When 
the wound is in its nature mortal, or likely to produce death, 
‘* the doctrine is established, that it is sufficient if the blow caused 
the death, though the deceased might have recovered if he had 
taken proper care of himself, or had submitted to a surgical oper- 
ation, which he refused to do, or if the surgeon had treated the. 
wound properly ;’’ and it is a corollary from this principle, that if 
the death resulted partly from a blow wrongfully given which 
might produce death, and partly from neglect or unskillful treat- 
ment, the assailant is guilty of the homicide in the degree which 
the attendant circumstances may assign to the act. Jb. 1. 

. Judicial knowledge of deadly or dangerous wound.—That a fracture 
of the skull may produce death, but does not necessarily have that 
effect in every case, is matter of common knowledge. Jb. 1. 

. Threats by defendant ; admissibility of.—In a proseeution for 
murder, the defendant’s threat, or declaration—‘‘ Damn him, I am 
going to kill him’’—not naming any particular person, is admissi- 
ble as evidence against him, when it is shown that it was made on 
the day of the killing, and that a few hours previously he had had 
an altercation with the deceased; and it is for the jury to deter- 
mine whether the threat had reference -to the deceased. Jones v. 
The State, 8. 

. Competency of juror opposed to capital punishment on circumstantial 
evidence.—Where the indictment charges a capital felony, a person 
summoned as a juror, who states on his voir dire ‘‘that he would 
convict on circumstantial evidence, but would not hang on such 
evidence ’’ (Code, § 4883), may be challenged for cause by the 
State. Garrett v. The State, 18. 

. Proof of former quarrel, as showing malice.—The fact of a previous 
altercation or difficulty between the accused and the deceased, is 
competent evidence, as tending to show malice, ill-will, or a motive 
for the killing; but the particulars or merits of that difficulty can 
not be inquired into. Jb. 18. 

. Same ; declarations of third person at former difficulty.—The declara- 
tions of a bystander at the time of the previous altercation or dif- 
ficulty, which occurred several hours before the killing, are too 
remote from the homicide to be admissible as a part of the res 
gestx, and, if illustrating the nature of the former difficulty, would 
not be competent or admissible as evidence against the defendant ; 
but the declaration of the defendant’s wife, made in his presence 
and hearing at the time of the former difficulty, addressing him 
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by name, and telling him not to have any difficulty with the de- 
ceased, does not relate to the particulars of the occurrence, but 
only tends to prove the fact, onl is admissible as evidence against 
the defendant. Jb. 18. 

Dying declarations.—Under the evidence stated in the bill of excep- 
tions in this case, the declarations of the deceased, which were 
admitted as dying declarations, were made under a sense of im- 
pending death, and were properly received as evidence. West v. 
The State, 98. 

Admission or confession by third person.—The admission or confes- 
sion of a third person, that he committed the offense with which 
the accused is charged, not made under oath, though on his death- 
bed, is mere hearsay, and is not admissible as evidence for the 
accused. Ib. 98. 


INDICTMENT. 


Foreman’s signature, as indorsed on indictment.—It is not a valid 
objection to an indictment, that the name of the foreman of the 
grand jury, as indorsed thereon, is spelled J. H. Karter, while in 
the minute entries it is spelled John H. Carter. McDaniel v. The 
State, 1. 

Service of copy of indictment, omitting indorsements.—The defendant 
‘an not object to going to trial, on the ground that a copy of the 
indictment had not been served on him as required by an order of 
the court (Code, § 4872), when the only objection to the copy 
served is on account of the omission of certain indorsements on 
the original, showing the issue of writs of arrest and the names of 
the witnesses. Jb. 1. 

Sufficiency of indictment for retailing.—In an indictment for retailing 
liquors without a license (Code, § 4806), it is sufficient to charge 
that the defendant ‘‘ sold vinous or spirituous liquors, without a 
license, and contrary to law.’”’ Sills v. The State, 92. 

Indictment for larceny ; averment of ownership.—In an indictment 
for the larceny of a domestic animal belonging to the statutory 
estate of a married woman, the ownership may be laid in the hus- 
band, who has a special property, or in the wife, who has the gen- 
eral ownership. Ellis v. The State, 90. 

Negligent escape, by hirer of county convict ; form of indictment. 
An indictment for a negligent escape may be maintained against 
the hirer of a county convict; cal the indictment is sufficient, if 
it pursues substantially the form prescribed for a negligent escape 
by an officer. Code, p. 996, Form No. 44. Smith v. The State, 69. 


JURORS AND JuRY. See that title. 
Keepinc Orpen SToRE oN SunpDAyY. 


59. Constituents of offense.—A conviction may be had for pe ae. open 
store on Sunday (Code, § 4443), on proof of a single sale on that 
day, and even without proof of an actual sale, when the evidence 
satisfactorily shows that the defendant manifested, by word or 
deed, a willmgness to afford access to customers, and to do busi- 
ness on that day; but a single sale, made in an emergency, and 
for a specific purpose, would not be a violation of the statute; nor 
san it be affirmed, as matter of law, that a single sale, without 
other evidence of criminal intent, would a violation of the statute. 
Dixon v. The State, 89. 

60. Evidence explaining sale.—A single sale of liquor being the only act 
proved against the defendant, he may show, as illustrating his in- 
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tention, that he sold the liquor because of sickness in the family of 
the purchaser. Jb. 89. 


LARCENY. 
61 


Averment of ownership of property stolen.—In an indictment for the 
larceny of a domestic aainal belonging to the statutory estate of a 
married woman, the ownership may be laid in the husband, who 
has a special property, or in the wife, who has the general owner- 
ship. Ellis v. The State, 90. 

62. Admissibility of declarations showing motive.—The defendant bein 
indicted for the larceny of cotton from a ts with whom he ha 
had a settlement as his landlord, his declarations of dissatisfaction 
with that settlement—‘‘ that he had got nothing out of his cotton, 
and that he was determined to have satisfaction ’’--tend to show a 
motive for the larceny, and are competent evidence against him. 
Woods v. The State, 35. 

63. Larceny or trespass, as between partners, and as excuse for killing. 

The defendant and the deceased being partners, or joint owners of 

a bar-room, its contents and proceeds, the taking money from the 

drawer by the deceased would be neither a larceny nor a trespass, 

nor, of itself, would it reduce the killing from murder to man- 

slaughter. Jones v. The State, 8. 


LIMITATION OF PROSECUTION. 


63. Limitation of prosecution for misdemeanor.—The statutory bar toa 
prosecution for a misdemeanor is twelve months (Code, § 4644), 
unless facts are affirmatively shown which take the particular 
case out of the operation of the general statute, and bring it with- 
in some one of the specified exceptions. Bube v. The State, 73. 

Same; exception as to new indictment preferred after abatement of 
jirst.—When a prosecution is commenced by warrant issued by a 
justice of the peace, returnable into the County Court, for an 
offense of which that court has no jurisdiction, and the proceed- 
ings are removed by the defendant, after conviction, into the 
Circuit Court, where they are abated and quashed, and an order 
made allowing an indictment to be preferred (Code, §§ 4817-20) ; 
these facts do not avoid the statutory har, if the indictment is not 
found until after the expiration of twelve months from the com- 
mission of the offense. Jb. 73. 


g 


OxpstructTinG Pusiic Roap. 


66. Constitutents of offense.—Although circumstances might e shown 
which would authorize a conviction for obstructing a public road, 
by placing a train of cars on or across it, and allowing them to re- 
main for an unreasonable length of time (Code, § 4249); yeta 
conviction can not be had against the superintendent of a railroad 
company, on account of such obstruction, when the evidence 
shows that it was done, not only without his assent or participa- 
tion, but in violation of his express orders, by subordinate servants 
of the company, whom he punished for their disobedience of such 
orders.—Gude v. The State, 100. ‘ 


Rape. 


67. Complaint by prosecutrix recently after commission of offense.—In a 
prosecution for rape, it is permissible to prove by the prosecutrix, 
or by others, that she made complaint, recently after the commis- 
sion of the offense, to persons to whom it was natural that she 
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69. 


70. 


74. 


75. 


should complain; but, when such complaint is not a part of the 
res geste, and is received only as corroborating her testimony, 
neither the — detailed by her, nor the name of the person 
accused by her, can be admitted as evidence, unless called out on 
cross-examination, or to sustain her testimony when impeached. 
Griffin v. The State, 29. 

ame ; evidence impeaching and sustaining prosecutrix.—The de- 
fendant having cross-examined the prosecutrix as to the complaint 
or statement made by her, with a view toimpeach her, and having 
examined some of the persons who were present at the time said 
complaint or statement was made, it is permissible for the prose- 
cutrix, for the purpose of sustaining her testimony, to examine 
other persons who were present at the same time. Jb. 29. 


RETAILING Sprrituous Liquors. 


v2 


Sufficiency of indictment.—In an indictment for retailing liquors 
without a license (Code, § 4806), it is sufficient to charge that the 
defendant ‘‘ sold vinous or spirituous liquors, without a license, 
and contrary to law.’’ Sills v. The State, 92. 

Exculpatory declarations of defendant.—The declarations of the de- 
iendant himself, at the time of the sale of the liquor, speaking of 
it as medicine, do not prove that it was anything else than intoxi- 
cating liquor; and do not justify a charge based on the assumption 
_ there was evidence tending to show that it was medicine. 

b. 92. 


TRIAL, AND ITs INCIDENTS. 


Service of copy of indictment, omitting indorsements.—The defendant 
can not object to going to trial, on the ground that a copy of the in- 
dictment had not been served on him as required by an order of 
the court (Code, § 4872), when the only objection to the copy served 
is on account of the omission of certain indorsements on the original, 
showing the issue of writs of arrest and the names of the witnesses. 
Mc Daniel v. The State, 1. 

Objection to special venire.—Under the provisions of the special 
statutes regulating the drawing of jurors in Dallas and other 
counties (Sess. Acts 1882-3, pp. 273, 446), the special venire in a 
capital case being drawn in the presence of the court, by the 
officers designated by law, and a copy thereof served on the 
prisoner, the failure of the sheriff to find one of the persons so 
drawn is no ground for quashing the venire. Jackson v. The 
State, 26. 

Same ; mistake in name of juror.—A mistake in the name of a per- 
son summoned as a juror is not, under the general statute (Code, 
§ 4876), a ground for quashing the venire, ‘* unless the court, in its 
discretion, is of the opinion that the ends of justice so require ; 
but the court must, in such case, direct the name of such person 
to be discarded, and others’ to be forthwith summoned ;’’ and said 
special statute containing no express provision inconsistent with 
this general law, the court may properly follow it, and its action 
is not revisable. Jb. 26. 

Statement of offense by solicitor, in appeal cases ; agreement dispens- 
ing with.—When a criminal prosecution is commenced before a 
justice of the peace, and removed by appeal into the Circuit Court, 
the parties may, by consent, dispense with the filing of a state- 
ment by the solicitor (Code, § 4729), and substitute for it the 
affidavit on which the warrant of arrest was issued. Carlisle v. 
The State, 75. 

Oath of petit jury.—A recital in the judgment-entry, in a criminal 
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case, that the jury ‘‘ were sworn well and truly to try the jssue 
joined,”’ without more, does not show a substantial compliance 
with the statute (Code, § 4765), but negatives the idea that the 
proper oath was administered ; and the error will work a reversal 
of the judgment. Cary v. The State, 78. 


76. Polling jury.—The statute secures to the defendant, in a criminal case, 


a right to poll the jury (Code, § 4910), in order to ascertain whether 
the verdict is unanimous; but, in polling them, inquiry can not be 
made into the several reasons or motives for assenting to the 
verdict. Winslow v. The State, 42. 


77. Constitutional guaranty of right to ‘‘ speedy public trial.’’—The con- 


stitutional provision declaring that the accused, in all prosecutions 
by indictment, has a right to a ‘“‘ speedy public trial’’ by a jury 
(Art. I, § 7), while mandatory on the legislative department, 
necessarily leaves much to the discretion of the General Assem- 
bly, in enacting laws which will guard against undue haste on the 
one hand, to the detriment of the public interests, and improper 
procrastination on the other, to the denial of the substantial rights 
of the accused; but it does not entitle the accused to a discharge 
on account of the failure of the law, while reasonably adapted to 
secure a speedy trial, to provide against every contingency which 
may oceasion delay in any particular case, or ou account of any 
delay made necessary by the law itself. Ew parte State, in re 
Tate, 482. 


78. Disqualification of presiding judge, as ground for discharge.—Prose- 


cutions for misdemeanors, pending in the Circuit Court of Jeffer- 
son, being transferred by law to the County Court (Sess. Acts 
1880-81, p. 144), and exclusive jurisdiction thereof granted to the 
latter court, the incompetency of the presiding judge to try a par- 
ticular case, having been of counsel for the prosecution before his 
appointment, and his refusal to make any order in reference to it, 
do not entitle the defendant to be discharged on habeas corpus ; 
since he can waive the incompetency, and consent that the judge 
may try the case (Code, § 540); and he has a right of appeal to 
the Circuit Court. Jb. 482. 


79. Same ; escape by pera accused in this case can not claim 


to be discharged on account of the incompetency of the presiding 
judge, because the record further shows that, when the case was 
transferred to the County Court, the presiding judge was qualified 
to try it; that the accused then fled the country, forfeiting his ap- 
pearance bond, and did not appear until after the appointment of 
the disqualified judge, when he surrendered himself, and demanded 
atrial. Jb. 482. 


CUSTOM. 


1. Evidence of custom, or usage ; when admissible.—Under an express 


contract for the sale of timber, all the terms being agreed on at 
the time, and a controversy afterwards arising as to the price 
agreed on, evidence of custom or usage can not be received to de- 
termine it. Wilkinson v. Williamson, 163. 


2. Mecantile agency ; custom or usage in business —When a mercantile 


agency is to be executed at a particular place, the principal is 
presumed, in the absence of special instructions to the contrary, 
to consent that his agent may execute it according to the general 
custom and usage relating to that particular kind of business; and 
it is immaterial whether the principal has actual knowledge of 
such custom or usage, or not. Guesnard v. L. & N. Railroad 
Co., 458, 
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DAMAGES. 


1. Vindictive damages; when recoverable.—To authorize the recovery of 
vindictive, punitive, or exemplary damages, something more must 
be shown than a ‘‘ mere disregard of the rights of others,’’ which 
is involved in every trespass, except those committed in honest 
mistake, or by accident, or, possibly, by misadventure. Wilkin- 
son v. Searcy, 176. 

2. Same; averment of.—Exemplary damages are not special damages, 
and may be recovered although not specially alleged and claimed 
in the complaint. Jb. 176. 

3. Vindictive damages; when recoverable.—In an action against a rail- 
road company, by a passenger, who, having purchased a ticket to 
travel on a freight train, by mistake entered a train which was not 
allowed to carry passengers beyond a station ten miles short of 
his destination, and, being so informed by the conductor upon pre- 
sentation of his ticket, declined to leave the train, as he was 
offered an opportunity to do, and travelled to the station ten miles 
short of his destination, where he was required by the conductor 
to leave the train; a recovery can not be had for vindictive dam- 
ages, if the conductor, in requiring him to leave the train, did not 
use any actual force te eject him, nor speak to him in a rude, 
rough, or angry manner. S. & N. .tla. Railroad Co. v. Huff- 
man, 492. 


DEEDS, AND CONVEYANCES. 


1. Certificate of acknowledgment.—A certificate of acknowledgment, 
which does not state that the grantors were informed of the con- 
tents of the conveyance (Code, § 2158), is substantially defective. 
Roney v. Moss, 491. 

2. Proof of recorded deed.—When a conveyance has been admitted to 
record on a certificate of acknowledgment which is substantially 
defective (Code, § 2154), it is not admissible as evidence without 
other proof of its execution. Jb. 491. 

3. Attestation and acknowledqment of conreyance.—A conveyance of 
lands, signed by the grantors by mark only, without attesting wit- 
nesses, and acknowledged before the clerk of a Probate Court in 
Mississippi, where it was executed, whose certificate is not in the 
form prescribed by law (Code, §§ 2145-46, 2156-58), is inoperative 
as a conveyance of title. Erans v. Richardson, 329. 

4. Subsequent conveyance, correcting errors in first; takes effect when. 
A subsequent deed, made for the purpose of correcting errors and 
defects in a prior deed, takes effect for many purposes, as between 
the immediate parties, from the day on which the first was exe- 
cuted; but, as to the rights and equities of third persons, it takes 
effect only from the date of its execution. L. & N. Railroad Co. 
v. Boykin, 560. 

5. Conveyance of “two acres of gravel;’’ description of lands.—A con- 
veyance toa railroad company of the right of way through the 
grantor’s lands, and ‘‘ also two acres of gravel on said land nearest 
said railroad as at present located through said tract,’’ passes a 
freehold estate in the gravel, if words are used sufficient to identify 
the lands on which it is situated; but no words being used by 
which the two acres can be definitely ascertained, the instrument 
is inoperative as a conveyance, though a court of equity will en- 
force it, if fair and founded on a valuable consideration, as an 
agreement to convey. Ib. 560. 

3. Description of lands conveyed; blanks.—An instrument purporting 
to be a conveyance of fourteen acres of land, the lines, courses 
and boundaries of which are left in blank, and no other identify- 

ing features given, is inoperative as a conveyance ; but, when it is 
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founded on valuable consideration, and the grantee is put in pos- 
session, it will be enforced in equity as an agreement to convey. 
Th. 560. | 

7. Description of premises in conveyance.—Where the premises con- 1¢ 
veyed are described by definite metes and bounds, from which the 
boundaries can be readily ascertained, such description must pre- 

yail over any general words of description also added. Guilmartin 
v. Wood, 204. 

8. Same; admissibility of parol evidence.—In the construction of a con- 
veyance, an ambiguity in the description of the premises may be 
explained by parol evidence; and where the description is by 
metes and bounds, evidence of the situation and locality of the 
premises, and of their identity, according to the description in the DI 
conveyance, is admissible ; but parol evidence can not be received : 
to show a mistake in the description of the premises, or to alter or 
vary the boundary as specified, or to establish another and dif- 
ferent boundary for that expressed in the deed. Jb. 204. 

). Same; same.—When the premises conveyed are described as being 
situated on a specified street or road, parol evidence would be ad- 
missible to show on which side of the street or road they lie; but, 
when they are described as bounded on the east by the street, 
parol evidence can not be received, at law, to show that the street 
is in fact the western boundary; unless it shows a change in the 
location of the street since the execution of the deed, whereby the 
street has become the western instead of the eastern boundary. 
Ib. 204. D 

10. Parol evidence, as to consideration of deed.—The consideration clause 
of a deed is always open to inquiry or explanation, and the true 
consideration may be shown by parol, except when different in 
character, or inconsistent with that recited or expressed. Steed r. 
Hinson, 298. 

Same.—Where rented lands are sold and conveyed by deed, on a 
recited consideration of money in hand paid, it is competent for 
the lessor and vendor, in a subsequent action against the tenant 
on the rent-contract, to show by parol that, by the terms of the 
contract of sale, the note for the rent was reserved and retained by 
him, as a part of the consideration, in addition to the sum specified 
in the conveyance. Jb. 298. 

2. Conveyance of lands adversely held.—A conveyance of lands which I 
are at the time in the actual occupancy of a third person, claiming 
adversely to the grantor, though without color of title, is void as 
against such adverse holder; as where he holds and claims under 
a parol contract of sale, which is voidable. Sharp v. Robertson’s 
Executors, 344.. 

Same.—A conveyance of land which is at the time in the possession 
of a prior grantee, holding under an instrument which, though 
invalid as a conveyance, is color of title, is inoperative and void 
as against such adverse holder. Watson v. Mancill, 600. 

Same.—Cutting and removing timber from wild lands, unfit for any 
other use, may amount to a possession, and, when done under 
color of title, may constitute a disseizin; but cutting a small 
quantity of timber, on two occasions, at an interval of one year 
between the two, when the land is shown to be good for grazing 
and farming purposes, and suitable for a homestead, ‘‘is not an 
act so distinct, notorious and continuous’’ as will invalidate a 
conveyance by the owner of the legal title. Childress v. Callo- 
way, 128. 

15, Conveyance of lands by partnership.—A conveyance of lands exe- 

cuted by one partner, in the partnership name, conveys only his 
undivided interest therein; and the subsequent assent of the other 
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partners, verbally given, does not devest the legal title out of them. 
Brunson v. Morgan, 593. 

16. Proof of execution of mortgage-—When the plaintiff claims the 
personal property in controversy under a mortgage, or other 
written instrument, which is attested by subscribing witnesses, its 
execution must be proved by one or both of them, or a proper 
predicate must be laid for the introduction of secondary evidence ; 
and the grantor’s admission of its execution, not made in judicio, 
or in open court, does not dispense with this proof. Askew 
Brothers v. Steiner & Lobman, 218. 





DETINUE., 

1. What title will support action.—An equitable title will not support 
an action of detinue, or the corresponding statutory action for the 
recovery of chattels in specie; but a prior rightful possession will 
support the action, against any one who does not show a better 
outstanding title with which he connects himself. Jones v. Ander- 
son, 427. 

2. Assessing value of separate articles sued for.—In a statutory action 
for a team of oxen, a log-cart, and fixtures (Code, § 2944), judg- 
ment on verdict being rendered for the plaintiff, the separate value 
of the several articles sued for should be ascertained and specified. 
Tb. 427. 


DISCONTINUANCE. 


1. Action against corporation, and individual corporators.—In an action 
commenced by attachment against three persons by name, who 
are described in the affidavit and writ as constituting a private 
corporation, and who are so named and described as defendants 
in the margin of the complaint; while the complaint declares 
against the corporation, describing it as composed of the persons 
so named; going to trial on such complaint, without objection, 
operates as a discontinuance of the action against the individuals, 
and converts it into an action against the corporation as sole de- 
fendant. White vr. Nuptial Benefit Union, 252. 


DOMICILE. 


1. Definition of.—A person’s domicile is that place in which his habi- 
tation is fixed, without any present intention of removing; and it 
embraces both the fact of residence, and the intention to remain. 
Merrill’s Heirs v. Morrissett, 433. 

Presumption as to.—Every person is presumed to have a domicile 
somewhere, and he can have but one for the purpose of succession, 
though he may have two or more residences; and his domicile of 
origin, when once ascertained, is presumed to continue until an- 
other is acquired. Jb. 433. 

. How ascertained.—It is difficult, if not impossible, to lay down any 
fixed or infallible rule, by which the domicile of a person may be 
determined in all cases; each case depending upon its own pecu- 
liar facts, and sometimes involving a consideration of minute and 
complicated circumstances. Jb. 433. 

. Declarations of decedent.—The declarations of the decedent while 
living, as to his domicile, are admissible to illustrate his intention, 
and when often repeated, consistent, and in harmony with his 
conduct, are frequently deemed conclusive; but, when conflicting 
and contradictory, they are, necessarily, unsatisfactory, and enti- 
tled to but little weight as evidence. Jb. 433. 

. Recitals in deed or will.—Generally, recitals of domicile or residence, 
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in a will or deed, are not regarded as conclusive, but capable of 
being rebutted by proof to the contrary; but, in a doubtful case, 
such recitals ina will deliberately prepared are certainly entitled 
t-» some weight, and their probative force is increased by the nom- 
ination of a person as executor in the same jurisdiction of which 
the testator describes himself as a resident, whether expressly or 
by clear implication. Jb. 433. 

6. Domicile of corporation, and actions against.—A corporation has its 
domicile, as to debts contracted by it, in the State by which its 
charter was granted; but it may subject itself to suit in another 
State, by the appointment of an agent, upon whom, as a statutor 
condition of doing business there, process may be legally cereal 
Life Assurance Society v. Vogel, 441. 

. Domicile of husband and wife.—Generally, the domicile of the hus- 
band is the legal domicile of the wife; yet she may, for many 
purposes, have an actual residence different from her legal dom- 
icile. Ex parte Pearson, 521. 


DOWER. 


1. Widow’s statutory quarantine.—The widow’s statutory quarantive, 
or right to retain possession, free of rent, until dower is assigned 
to her (Code, § 2238), is confined to the dwelling-house in which 
her husband most usually resided next before his death, with the 
offices and buildings appurtenant thereto, and the plantation con- 
nected therewith. Melton v. Andrews, 586. 

2. Dower in lands aliened by husband, or sold under execution against 
him.—When dower is claimed in lands which were aliened by the ~ 
husband in his life-time, or sold under execution against him, and 
the purchaser has erected valuable improvements, the widow is 
entitled to a money decree for the interest on one-third of the value 
of the land at the time of the alienation, to be paid to her annually 
during her life (Code, § 2249); and a lien on the lands should be 
rey in her favor, for the payment of this sum as specified. 

b. 586. 


EJECTMENT. 


Legal titles only available.—In a statutory action in the nature of 
ejectment, the legal title must prevail against an equitable title, 
no matter how perfect the equity may be. Harrison v. Parmer, 157. 

As hetween lessor and lessee, whose title will prevail.—lf the defendant 
entered under an executory agreement for a lease, he has no legal 
title which will defeat the plaintiff’s recovery, though he may 
maintain an action at law for damages, or a bill in equity for spe- 
cific performance ; but, if he entered under an executed lease, and , 
the term has not expired, he may successfully defend the plaintiff's 
action. Ib. 157. 

When recovery may be had on tax-title.—The plaintiff in ejectment, 
or the statutory action in the nature of an ejectment, must recover 
on the strength of his own title; and when he claims under a tax- 
title, on a sale made prior to the 12th January, 1879, he must show 
a compliance with all the provisions of law antecedent to and au- 
thorizing the sale, no presumptions being made in favor of its reg- 
ularity.—Childress v. Calloway, 128. 

. Possession as evidence of title; outstanding title in third person.—Prior 

peaceable possession, under claim of ownership, is, ordinarily, 
sufficient to authorize a recovery against a mere trespasser; and 
he can not defeat it by showing an outstanding title in a third per- 
son, with which he does not connect himself; but, where plaintiffs 
prior possession had ceased before the defendant entered, the latter 
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may show the outstanding title of his vendor at the time of such 
prior possession. Jh, 128. 

When plaintiff may recover on proof of possession.—In ejectment, 
or the statutory action in nature of ejectment, the plaintiff must, 
generally, recover on the strength of his own title; yet proof of his 
prior peaceable possession, accompanied with acts of ownership, 
under color or claim of title, is sufficient to authorize a recovery 
against a mere intruder, or trespasser; who can not defeat a re- 
covery by showing an outstanding title, with which he does not 
connect himself.—Crosby v. Pridgen, 385. 

Same.—Proof of the fact that, ‘‘more than ten years before the 
commencement of the action, plaintiff rode over the lands, claim- 
ing them as his own, and offering to sell them,’’ without more, 
does not show an actual occupancy, “and is wanting in the sem- 
blance of those bona fide ear-marks of ownership which ordin- 
arily manifest themselves in continuous assertions of title by acts 
of dominion inconsistent with ownership in another.’’ Jb. 385, 
Waiver of partial disclaimer, by plea of not guilty and adverse pos- 
session as to entire tract.—When a disclaimer is entered as to a part 
of the land sued for, while the pleas of not guilty and adverse pos- 
session of the entire tract are interposed, if the parties go to trial, 
without objection, on these inconsistent pleas, the disclaimer will 
be treated as waived. Jb 385. , 

When defendant may show outstanding title.—In ejectment, or the 
statutory action in nature of ejectment, if the defendant entered 
under the plaintiff, or if he is a mere trespasser on the plaintiff’s 
prior possession, he can not defeat a recovery by showing an out- 
standing title in a third person ; but, in all other cases, his posses- 
sion will defeat a recovery by any other person than the true 
owner, and he may show the outstanding title of the true owner. 
Guilmartin v, Wood, 204. 


ELECTION. 


A. 


2 


Election to take under will.—Whoever accepts a benefit under a 
will, must conform to all its provisions, and renounce any right 
inconsistent with them; he can not claim both under and against 
the will. JZowze v. Davis, 381. 

Election between inconsistent rights.—A creditor or surety, who is 
provided for by a mortgage or assignment executed by his debtor, 
‘an not assert rights both under and against the conveyance, but 
must elect which he will accept; and his acceptance of the con- 
veyance operates as a waiver of any independent rights incon- 
sistent with its provisions. Watts v. Eufaula Nat. Bank, 478. 


65. Election between action at law and writ of assistance.—If the pur- 


chaser has brought an action at law to recover the possession, and 
the institution of such action furnishes good cause for compelling 
an election between it and a writ of assistance; that is defensive 
matter, in the nature of confession and avoidance, and must be 
proved by the defendants setting it up. Aemp v. Lyon, 212. 


ERROR AND APPEAL. 
1. When appeal lies.—As a general rule, there can be but one final 


decree on the merits of a cause, and it can not be altered at a sub- 
sequent term; but a decree may be partly final, and partly inter- 
locutory—as where it settles the substantial merits of the case, 
and orders an account to be stated between the parties; in which 
‘ase, an appeal would lie from it, and also from the subsequent 
decree based on the register’s report and statement of the ac- 
count. Adams v. Sayre, 509. 
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2. Revision of probate decree on facts.—On application for the probate 
of a will, which is resisted on the ground than the decedent, who 
died in Georgia, was not an inhabitant of the county at the time 
of his death, and left no assets there, the issue being submitted to 
the court without the intervention of a jury, on testimony reduced 
to writing, the decision will be regarded by this court, on appeal, 
like the decree of a chancellor upon facts, as presumptively cor- 
rect, and will not be reversed unless there is a decided preponder- 
ance of evidence against the conclusion attained. Merrill’s Heirs 
v. Morrissett, 433. 

3. Same.—When a contest of fact, properly triable before a jury, is by 
consent submitted to the decision of the presiding judge, his de- 
cision stands as the verdict of a jury, and is not revisable on error 
or appeal; but, when the law authorizes a disputed question of 
fact to be tried by the court without a jury, and it is so tried, on 
testimony delivered vira roce in the presence of the court, while 
the decision is revisable by this court, it will not be reversed, un- 
less so manifestly against the evidence that a judge at nisi prius 
would set aside a verdict rendered on the same testimony. Jaques 
v. Horton, 238. 

. When exception is necessary; revision of probate decree on facts. 
On a contest of the probate of a will, tried before the court without 
the intervention of a jury,a bill of exceptions is necessary (Code, 
§§ 3957-60) to enable this court to revise the decision on the facts. 
Tb. 238. 

. Waiver of defects in appeal or transcript.—After a joinder in error, 
and a submission of the cause, without objection to the appeal or 
the transcript, this court will not consider any question raised in 
the briefs of counsel, as to the regularity of the appeal, or of the 
certified transcript. Mut. Insurance Co. v. Cleveland, 82. 

6. Errors assigned, but not insisted on.—Assignments of error, not in- 
sisted on in the brief or argument of counsel, will be regarded 
as waived. Sharp v. Robertson’s Executors, 348. 

Charges asked and refused; when revisable.—The refusal of charges 
asked, which are not shown to have been asked in writing, is not 
a reversible error; but, where the clerk certifies that the charges 
are on file in his office, and are marked Refused in the handwriting 
of the presiding judge, this makes them a part of the record 
(Code, § 3109), and enables this court to revise their refusal, al- 
though the bill of exceptions does not state that they were asked 
in writing. Winslow v. The State, 42. 

. Error without injury in giving charge at first refused.—When a 
charge asked is improperly refused, but the jury are afterwards 
recalled, before they have returned a verdict, and the charge is 
then given to them, the judge informing them that he has changed 
his opinion, the error is cured, and can work no injury. Booker 
v. The State, 22. 

. Error without injury in admission of evidence.—When evidence is 
admitted which is at the time prima facie irrelevant, the error is 
cured by the subsequent introduction of the evidence necessary to 
show its relevancy. Griffin v. The State, 29. 

10. Error without injury in exclusion of evidence.—The exclusion of a 
void deed as evidence, when offered by plaintiff to show that his 
prior possession was under color of title, if erroneous, is error with- 
out injury, when all the evidence adduced authorized the general 
charge in favor of the defendant which was given. Crosby v. 
Pridgen, 385. 

11. Error without injury in rulings on evidence.—Where the uncontro- 

verted facts clearly establish the plaintiff's right to recover, errone- 

ous rulings on evidence adverse to the defendant, which would not 
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vary the result, are error without injury. Harrison v. Parmer, 
157 ; Baker v. Barclift, 414. 

12. Presumption in favor of judgment.—To justify a reversal, the record 
must affirmatively show error, else the presumption of correctness 
will be indulged in favor of the judgment. Guilmartin v. Wood, 
204. 

. Merger of judgment by affirmance.—When a judgment or decree is 
affirmed by this court on appeal, the decree or judgment of the 
court below is merged in the judgment of affirmance; and that 
court can not afterwards make any order modifying or altering it. 
Werborn v. Pinney, 291. 

14. Error without injury in decree founded on wrong reason.—When the 
answer sets up the defense of a purchase for valuable considera- 
tion without notice, but its averments are insufficient, the error of 
the chancellor in sustaining this defense, and dismissing the bill 
on that ground, is not cause for a reversal; because the answer 
also set up the defense that the purchase-money was in fact paid, 
and that p Brel is sustained by the evidence. May v. Wilkinson, 
543. 


SS) 


1 


ESTATES OF DECEDENTS. 


1. Sale of decedent’s lands for payment of debts —The Probate Court 
has jurisdiction to order a sale of an intestate’s lands in two cases 
only—(1st) for the payments of debts, and (2d) for distribution ; 
and a sale for the payment of debts can only be ordered on aver- 
ment and proof that the personal property is insufficient for that 
purpose. Sharp v. Sharp, 312. 

2. Same; averments of petition (or bill) as to insufficiency of personal 
property.—An averment in the petition asking a sale (or a bill in 
equity for the same purpose), that the petitioner ‘‘ is not informed 
as to whether the property of which said 8. died possessed will be 
sufficient to pay her said claim, but believes that, after the ex- 
penses of administration have been deducted, it will not be suffi- 
cient, and that it will be necessary to sell said lands,’’ is not 
equivalent to an averment that the personal property is insufficient 
(Code, § 2447), and does not authorize an order to sell the lands 
for that purpose. Jb. 312. 

Removal of administration into equity, and sale of lands.—The 
Chancery Court, when it takes jurisdiction of the administration 
of a decedent’s estate, takes the estate in its condition at that time, 
and is governed by the laws regulating the administration of 
estates in the Probate Court; and following its own practice, it 
will decree a sale of lands when necessary, and when, in similar 
‘ases, the Probate Court would have had jurisdiction to order a 
sale. Ib. 312. 

. Payment of debts; bill by creditor.—A decedent’s entire estate, over 
and above the exemptions allowed by law, is charged with the 
payment of his debts; and creditors who have not acquired a lien 
in his life-time, or whose debts are not made preferred claims, 
stand on an equality, and must be paid pari passu, if their claims 
are presented within the time allowed by law (Code, §§ 2429-30) ; 
hence, one creditor can not maintain a bill in his own name, for 
the payment of his debt alone, nor otherwise acquire preference 
over other creditors of equal degree. Jb. 3/2. 

. Sale of decedent’s lands under probate decree; conclusiveness of order 
for conveyance to purchaser.—An order of the Probate Court, made 
on an administrator’s report of the payment of the purchase- 
money for land sold by him under a former decree, and directing 
him to execute a conveyance to the purchaser, like the order of 
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sale, necessarily involves a judicial determination of the fact that 
he is such administrator; and an administrator de bonis non, filing 
a bill to enforce a vendor’s lien on the land, can not impeach the 
decree on the ground that, in fact, the administrator’s term of 
office had expired before he made the report, and before the pur- 
chase-money was paid to him. Farley v. Dunklin & Reese, 530. 

6. Action to recover assets of decedent’s estate.—The legal title to the 
assets of a decedent’s estate vests in the personal representative 
when appointed, and, as a general rule, he alone can maintain an 
action at law to recover them. Wood v. Cosby, 557. 





See, also, Execurors AND ADMINISTRATORS. 


ISTOPPEL. 


1. By judgment.—An execution against A. and B., composing the firm 
of A. & B., having been levied on a stock of merchandise, to 
which a statutory claim was interposed by the wife of one of the 
partners, a judgment against the claimant conclusively establishes 
that the property is not hers, and that it is subject to the lien of 
the execution; but it does not decide whether the property be- 
longs to the partnership, or to one of the partners individually; 
and it does not estop the husband of the claimant from afterwards 
claiming it as exempt property belonging to himself. Leinkauff’ & 
Strauss v. Munter, 194. 

2. By acts en pais.—Such partner is not estopped from asserting his 
individual claim of exemption, because he was active in the as- - 
sertion of his wife’s claim, whereby plaintiffs were compelled to 
execute a bond of indemnity to the sheriff, and to engage in the 
trial of the tlaim suit; nor because he testified as a witness for 
her, on the trial of that suit, that the property belonged to her. 
Tb. 194. 

3. By replevin bond.—Judgment by default being rendered in an attach- 
ment case, and the property attached not being delivered accord- 
ing to the condition of the replevin bond (Code, §§ 3289-91; Sess. 
Acts 1880-81, p. 54), the surety on the bond is estopped, in any 
subsequent proceeding, from denying the regularity of the levy, 
or the liability of the property to seizure under the writ. Brown 
v. Hamil, 506. 

4. Same.—The landlord’s lien on the crops raised by his tenant, for 
rent and advances (Code, § 3467), is superior to that of a mer- 
chant who makes advances under a crop-lien contract (Jb. §§ 
3286-7), and must prevail when properly asserted; yet, if the. 
merchant sues out an attachment to enforce his lien, and the land- 
lord becomes surety for his tenant on a replevin bond, being 
thereby estopped from denying the liability of the property to the 
attachment, after judgment by default, he can not afterwards 
maintain ar action against the plaintiff therein, as for a conver- 
sion of the crop with notice of hislien. Jb. 506. 

5. Estoppel against administrator ; suspension of statute of limitations 
as against estate.—If an administrator rents from his intestate’s 
widow lands which have been improperly allotted to her as a 
homestead, he is thereby estopped, while in possession as her 
tenant, from disputing her title, or asserting the rights of an ad- 
ministrator to the lands; but his possession is not adverse to the 
estate, and the statute of limitations, as against the estate, is sus- 
pended during his possession and continuance in the office of ad- 
ministrator. Baker v. Barclift, 414. 
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INDEX. 


EVIDENCE. 
APMISSIBILITY AND RELEVANCY. 


1. When witness may testify negatively, as to words used or charged.—A 
person who was present on the particular occasion inquired about, 
or near enough to hear what was said by the parties, may state 
that fact, and, further, that he did not hear them use the language 
imputed to them. Cow v. The State, 66. 

2. Evidence of financial standing of purchaser, as relevant to question 
whether sale was absolute or conditional.—The issue being whether 
the claimant had sold the property absolutely to the defendant in 
execution, or had made a conditional sale, retaining the legal title 
until the purechase-money was paid, evidence as to the financial 
credit and standing of the defendant at the time of the sale, the 
amount of property then owned by him, &c., is not relevant or 
admissible for any purpose. Langworthy v. Goodall, McLester & 
Co., 325. 

3. Evidence of terms of other sales, as relevant to same question.—The 
fact that the claimant made sales of similar property to other per- 
sons, without retaining the legal title in himself until the purchase- 
money was paid, is not relevant to the question whether the legal 
title was retained in the particular sale to the defendant; but, a 
printed form of contract being used, with blank names and dates 
to be filled in writing, and the particular contract in controversy 
being lost, the court is ‘‘not prepared to say”’ that its printed 
contents might not be proved by other contracts in the same form, 
being in the nature of duplicate originals. Jb. 325, 

4. Articles of partnership ; admissibility as evidence in action against 
partner.—In an action on a promissory note signed in the partner- 
ship name, against one sought to be charged as a partner, the fact 
of partnership being disputed, the written articles of partnership 
are competent evidence to prove the fact of partnership; but its 
recitals or stipulations as to the special powers or duties of the 
partners, not bearing on the execution of the note sued on, are 
not admissible. Guice v. Thornton, 466. 

5. Proof of character.—Whenever character is properly in issue, it 
must be proved by general reputation, and evidence of particular 
acts or conduct is not admissible. Jones v. The State, 9. 

Proof of former quarrel, as showing malice.—The fact of a previous 
altercation or difficulty between the accused and the deceased, is 
competent evidence, as tending to show malice, ill-will, or a mo- 
tive for the killing; but the particulars or merits of that difficulty 
can not be inquired into. Garrett v. The State, 18. 

7. Evidence tending to show motive.—If there was a controversy be- 
tween the defendant and the occupants of the house burned, as to 
the ownership of the property, and it was shown that the defend- 
ant knew the occupants had a certificate of entry for the land, 
which certificate was in the house at the time of the alleged burn- 
ing; proof of these facts would be admissible, as tending to show 
a motive for the burning; but the fact being only collaterally and 
incidentally in issue, it would not be necessary to prove the entry 
by a certified transcript. Winslow v. The State, 42. 


~) 


« 


o 


Apmissions; Conressions; DecLARATIONS; Hearsay; Res GeEstx. 


8. Proof of agency, ownership, and partnership.—Agency, ownership, 
and partnership are facts, to which a witness may testify when he 
has knowledge of their existence; but they can not be proved by 
general reputation. Railroad & Banking Co. v. Smith, 572. 

9. Former judgment; effect as admission of partnership.—When two 
are sued as partners, a judgment by default on personal service 
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may operate as an admission of the fact of partnership, in a sub- 
sequent action by a third person against either one of them; but, 
when the action is not founded on an instrument of writing pur- 
porting to be signed in the partnership name, the execution of 
which can only be denied by a sworn plei, and the general issue is 
pleaded, or other general plea denying their liability, a judgment 
against the defendants is not admissible evidence against either of 
them, in a subsequent action by a third person, as an admission of 
the partnership. Jb. 572. 

Acts and declarations of person in possession; when admissible 
against another.—The acts and declarations of a person in posses- 
sion of property are admissible to explain his possession, but not 
to prove joint ownership or partnership with another, unless no- 
tice thereof is brought home to his knowledge. J. 572. 

Same; proof of ownership of vessel.—On this principle, the bond 
and certificate of enrollment of a steamboat, affidavit of owner- 
ship, and license as a coasting vessel, are not admissible evidence 
against a person therein named as a part owner, to prove such 
ownership, unless it is shown that he had notice or knowledge 
thereof. Ib. 572. 


2. Implied admission.—When it becomes material to prove the identity 


of the accused as the person who committed the offense, any 
declaration addressed to him, tending to establish such identity, and 
admitted by his conduct or silence to be true, is competent evi- 
dence. Garrett v. The State, 18. 

Admission or confession by third person.—The admission or confes- 
sion of a third person, that he committed the offense with which 
the accused is charged, not made under oath, though on his death- 
bed, is mere hearsay, and is not admissible as evidence for the 
accused. West v. The State, 98. 

Dying declarations.—Under the evidence stated in the bill of excep- 
tions in this case, the declarations of the deceased, which were 
admitted as dying declarations, were made under a sense of im- 
pending death, and were properly received as evidence. Jb. 98. 

Declarations as to domicile.—The declarations of the decedent while 
living, as to his domicile, are admissible to illustrate his intention, 
and when often repeated, consistent, and in harmony with his 
conduct, are frequently deemed conclusive ; but, when conflicting 
and contradictory, they are, necessarily, unsatisfactory, and enti- 
tled to but little weight as evidence. Merrill’s Heirs v. Morrissett, 
433. 

Declarations of agent ; when admissible as evidence against princi- 
pal.—A depot-agent in the employment of a railroad company 
being notified by the superintendent to report for instructions to 
the assistant superintendent, and, on so reporting, being informed 
that the latter desired to transfer him to another station on the 
road; the transfer being made, and the depot-agent afterwards 
suing the railroad company for increased compensation, as pro- 
mised by the assistant superintendent; held, that the statements 
and declarations of the assistant superintendent, while negotiating 
for the transfer, and up to the completion of the contract, were 
competent evidence against the railroad company. Railroad Co. 
v. Hill, 303. 

General rumor, or notoriety of notice.—General knowledge of a fact 
in acommunity is evidence tending to show notice of such fact, 
its existence being otherwise shown ; but general rumor thata par- 
ticular sale was fraudulent, does not amount to general knowledge 
or notoriety, and does not tend to show notice of fraud in the sale; 

nor isa general statement that a sale is fraudulent sufficient to 
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put a purchaser on inquiry. Hodges Bros. v. Coleman & Carroll, 
104. 

Exculpdlory declarations of defendant.—The declarations of the de- 
fendant himself, at the time of the sale of the liquor, speaking of 
it as medicine, do not tend to prove that it was anything else than 
intoxicating liquor; and do not justify a charge based on the as- 
sumption that there was evidence tending to show that it was 
medicine. Sills v. The State, 92. 

Evidence explaining sale on Sunday.—A single sale of liquor being 
the only act proved against the defendant, he may show, as illus- 
trating his intention, that he sold the liquor because of sickness in 
the family of the purchaser. Dixon v. The State, 89. 

Sufficiency of confessions, without proof of corpus delicti.—In a crimi- 
nal case, a conviction can not be had on the extra-judicial confes- 
sions of the defendant, without proof aliunde of the corpus delicti ; 
but direct and positive proof of that fact is not indispensable. 
Winslow v. The State, 42. 

Same ; sufficiency of preliminary proof.—Evidence showing that the 
fire occurred about midnight, at a part of the house in which no 
fire had been used during the day or night, and, when first dis- 
covered, was burning on the outside of the house; and that a fresh 
track was discovered the next morning, in a lane leading from the 
public road to the house, which track corresponded with the de- 
fendant’s, is prima facie sufficient proof of the corpus delicti to 
render the defendant’s confessions admissible as evidence. Jhb. 42. 

Defendant’s threats and declarations ; when admissible as evidence 
against him.—The defendant’s threats, or declarations in the 
nature of threats, before the commission of the offense charged, are 
admissible as evidence against him. Jb. 42. 

Threats by defendant ; admissibility of.—In a prosecution — for 
murder, the defendant’s threat, or declaration—‘‘ Damn him, I am 
going to kill him’’—not naming any particular person, is admissi- 
ble as evidence against him, when it is shown that it was made on 
the day of the killing, and that a few hours previously he had had 
an altercation with the deceased; and it is for the jury to deter- 
mine whether the threat had reference to the deceased. Jones v. 
The State, 8. 

Admissibility of declarations showing motive.-—The defendant being 
indicted for the larceny of cotton from a person with whom he had 
had a settlement as his landlord, his declarations of dissatisfaction 
with that settlement—‘‘ that he had got nothing out of his cotton, 
and that he was determined to have satisfaction ’’--tend to show a 
motive for the larceny, and are competent evidence against him. 
Woods v. The State, 35, 

Same; declarations of third person at former difficulty.—The declara- 
tions of a bystander at the time of the previous altercation or 
difficulty, which occurred several hours betore the killing, are too 
remote from the homicide to be admissible as a part of the res 
gestx, and, if illustrating the nature of the former difficulty, would 
not be competent or admissible as evidence against the defendant ; 
but the declaration of the defendant’s wife, made in his presence 
and hearing at the time of the former difficulty, addressing him 
by name, and telling him not to have any difficulty with the de- 
ceased, does not relate to the particulars of the occurrence, but 
only tends to prove the fact, and is admissible as evidence against 
the defendant. Jb. 18. 


26. Complaint by prosecutrix recently after commission of offense.—In a 


prosecution for rape, it is permissible to prove by the prosecutrix, 
or by others, that she made complaint, recently after the commis- 
sion of the offense, to persons to whom it was natural that she 
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should complain; but, when such complaint is not a part of the 
res geste, and is received only as corroborating ker testimony, 
neither the particulars detailed by her, nor the name of the person 
accused by her, can be admitted as evidence, unless called out on 
cross-examination, or to sustain her testimony when impeached. 
Griffin v. The State, 29. 





Burpen, WEIGHT, AND SUFFICIENCY. 


27. Fraud ; burden of proof.—Fraud is defensive matter, the onus of 
proof resting on him who asserts it. Jones v. Anderson, 427. 

28. Same.—Issue being joined onan allegation by the contesting creditor 
that the original sale was fraudulent, and that the sub-purchaser 
and garnishee had notice of such fraud, the burden of proof as 
to each of these facts, fraud and notice, is on the plaintiffs; and 
any evidence tending to show either fact is relevant and admissi- 
ble. Hodges v. Coleman & Carroll, 103. 

29. Burden of proof as to lost will.—On application for the probate of a 
will alleged to have been lost, which is shown to have been in the 
possession of the testator at one time, but is not found after his 
death, the presumption is that he destroyed it animo revocandi ; 
but this presumption may be rebutted, and the onus of rebutting 
is on the proponent. Jaques v. Horton, 239. 

30. Burden of proof as to insanity vel non.—Sanity being the normal 
condition of the human mind, the law presumes that every person, 
of full age, has sufficient mental capacity to make a will, and casts 
on the contestant, in the first instance, the onus of proving mental 
incapacity at the time the will was executed; but, when the con- 
testant has established habitual insanity, at a time prior to the 
making of the will, the burden of proof is then shifted to the pro- 
ponent, and he is required to show that the will was executed 
during a lucid interval. O’ Donnell v. Rodiger, 222. 

31. Sufficiency of evidence ; charge as to.—In civil actions, the evidence 
is sufficient to authorize a recovery, if it ‘satisfactorily convinces”’ 
the jury ; “clearly and satisfactorily convinced from the evidence,” 
when the words are used in acharge requested, requires too much. 
Wilkinson v. Searcy, 176. 

32. Same; in criminal case.—A charge asked, which asserts that if, 
from the evidence, there is a probability of the defendant’s inno- 
cence, he is entitled to an acquittal, asserts a correct legal propo- 
sition, and its refusal is error. Winslow v. The State, 42. 

Charge as to circumstantial evidence.—A charge instructing the 
jury, in a criminal case, ‘‘ that circumstantial evidence is as good 
as any other kind of evidence; that, like positive evidence, it must 
produce in their minds conviction of guilt beyond a reasonable 
doubt, and that some text-writers holds it to be better than any 
other kind of evidence,’’—is free from error. West v. The State, 98. 

Charge as to sufficiency of proof of identity.—Where the identity of 
the defendant as the criminal agent depends on the testimony of 
the prosecutrix alone, a charge asked, instructing the jury that, 
‘if she may be mistaken in his identity, then the jury ought to 
acquit him,’’ is properly refused ; since a mere possibility of mis- 
take, as to his identity, is not the equivalent of that insufficiency 
of proof which, as matter of law, generates a reasonable doubt, 
and requires an acquittal. Booker v. The State, 22. 

‘35. Sufficiency of confessions, without proof of corpus delicti.—In a 
criminal case, a conviction can not be had on the extra-judicial 
confessions of the defendant, without proof aliunde of the corpus 
delicti; but direct and positive proof of that fact is not indispens- 
able, Winslow v. The State, 42. 
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36. Same ; province of court and jury.—The sufficiency of the proof of 
the corpus delicti is not a question of law for the decision of the 
court, but a question of fact for the jury to decide; and while the 
court must decide, in the first instance, whether the evidence ad- 
duced is prima facie sufficient to go to the jury, the jury are 
not bound to hold it sufficient because the court has admitted it. 
Ib. 42. 

37. Charge as to proof of good character.—A charge asked, instructing 
the jury that proof of good character in a criminal case, if believed 
by them, ‘‘is sufficient to generate a reasonable doubt of the de- 
fendant’s guilt,’’ is properly refused; since, while such evidence 
if admissible for the purpose of generating a reasonable doubt of 
guilt, its sufficiency is a question for the decision of the jury. 
Booker v. The State, 22. 

. Charge as to credibility of witness, when testimony is conflicting.—The 
credibility of witnesses is entirely a question for the jury, under 
certain rules for weighing it which may be given them in charge; 
and in acriminal case, where the testimony of a witness for the 
prosecution is in conflict with the testimony of two witnesses for 
the defense, as to the same conversation or occurrence, a charge 
requested, instructing the jury that, if the three witnesses ‘‘ are of 
equal credibility and weight, and the two latter conflict with the 
former on the facts of the case, they may disregard the evidence 
of the former,’ ‘‘ lays down a confusing and embarrassing standard 
for weighing the testimony,’’ and is properly refused. Childs v. 
The State, 93. 

). Charge as to testimony of witness partly false.—A charge requested, 
instructing the jury that, if they find the testimony of a witness 
false as to certain facts stated by him, or false in part, they ‘‘ may 
discard all his evidence,’’ is properly refused, since a false state- 
ment by a witness, though it may affect his credibility, does not 
require that his entire testimony should be discarded by the jury, 
unless it was known by him to be false, or was made with intent 
to deceive or mislead. Jb. 93. 
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JUDICIAL KNOWLEDGE. 


40. Character of wound.—That a fracture of the skull may produce 
death, but does not necessarily have that effect in every case, is 
matter of common knowledge. McDaniel v. The State, 1. 

Public officers.—Courts are required to take judicial notice of the 
rarious commissioned officers of the State, and to know their offi- 
cial signatures, the extent of their authority, the dates of their 
commissions, and the expiration of their respective terms of office. 
Cary v. The State, 78. 

42. Same.—Since the State courts take judicial notice of its commis- 
sioned officers, the extent of their authority, and the genuineness 
of their signatures, an execution issued by a justice of the peace is 
admissible as evidence, without any proof of his signature or per- 
sonal identity. Sandlin v. Anderson, Green & Co., 403. 


41 


OBJECTIONS. 


43. Specific objection.—An objection to the admission of evidence, on 
grounds particularly specified, is an implied waiver of all other 
grounds; and this court, in reviewing the overruling of the objec- 
tion, will consider only the grounds specified. Jaques v. Hor- 
ton, 238. 

Evidence admissible for one purpose only.—When evidence is offered 
which is competent and admissible for one purpose only, it can 
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not be excluded from the jury on motion, but a charge should be 


asked limiting its scope. Guice v. Thornton, 466. 

45. Objection to question and answer.—A witness may be asked, if the 
sub-purchaser knew, at the time he bought the goods, of certain 
specified circumstances attending the original sale ; and if it is not 
shown that he had the requisite opportunities of ascertaining the 
extent of the sub-purchaser’s knowledge, a motion to exclude his 
answer is necessary. Hodges v. Coleman & Carroll, 103. 

46. Error without injury in admission of evidence.—When evidence is 
admitted which is at the time prima facie irrelevant, the error is 
cured by the subsequent introduction of the evidence necessary to 
show its relevancy. Griffin v. The State, 29. 


PAROL AND WRITTEN EVIDENCE. 


47. Parol evidence; admissibility in aid of writing.—In the construction 
of written instruments, the general rule excludes any direct evi- 
dence of the intention of the parties, except such as is furnished 
by the writing itself, when considered in the light of the surround- 
ing facts and circumstances; and while parol evidence is admissi- 
ble to explain an ambiguity which is not apparent on the face of 
the writing, or to point out and connect the writing with the sub- 
ject-matter, and to identify the object proposed to be described, 
such oral evidence must not be inconsistent with the writing itself. 
Guilmartin v. Wood, 204. 

48. Same; description of premises conveyed.—In the construction of a 
conveyance, an ambiguity in the description of the premises may be 
explained by parol evidence; and where the description is by 
metes and bounds, evidence of the situation and locality of the 
premises, and of their identity, according to the description in the 
conveyance, is admissible; but parol evidence can not be received 
to show a mistake in the description of the premises, or to alter or 
vary the boundary as soustiied, or to establish another and dif- 
ferent boundary for that expressed in the deed. Jb. 204. 

Same; same.—When the premises conveyed are described as being 
situated on a specified street or road, parol evidence would be ad- 
missible to show on which side of the street or road they lie; but, 

.when they are described as bounded on the east by the street, 
parol evidence can not be received, at law, to show that the street 
is in fact the western boundary; unless it shows a change in the 
location of the street since the execution of the deed, whereby the 
street has become the western instead of the eastern boundary. 
Tb. 204. 

50. Date of promissory note; admissibility of parol evidence as to.—The 
date of a promissory note is only prima facie evidence of the day 
on which it was executed, and parol evidence is admissible to 
show that it was in fact omental on another day. Burns & Co. 
v. Moore & McGee, 339. 

Alteration of record; admissibility of parol evidence.—A record im- 
ports absolute verity, and, unless impeached for fraud, can not be 
raried or contradicted by parol evidence; yet, when a person 
offers in evidence a record which bears on its face the marks of 
alteration, or other suspicious appearances, he is required to ex- 
plain and account for such alteration or suspicious appearance. 
Hensley v. Rose, 373. 

. 52. Conclusiveness of officer’s return on process.—A sheriff’s return on 
process is binding and conclusive on him and his sureties, and on 
persons asserting rights under it; and it is also prima facie evi- 
dence in his favor, though its falsity may be shown, in proceedings 

against him, by extrinsic evidence. Jb. 373. 
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3. Return of levy under attachment; parol evidence as to.—In an action 
on an attachment bond, to recover damages for the wrongful or 
vexatious suing out of the writ, the plaintiff may show by ex- 
trinsic evidence what property of his was seized under it and de- 
livered tothe plaintiff therein, by whom it was converted, although 
the return on the writ is silent as to such property, or has been 
altered so as to omit it. Such evidence does not contradict the 
record, but shows what the true record was and should be. 

». 373. 

54. Parol evidence explanatory of terms used in writing.—Parol evidence 
is admissible to explain the meaning, among men engaged in the 
timber business, of the words ‘hewn timber, to average one hun- 
dred and twenty feet, and to class B No. 1 good,’’ as used in a writ- 
ten contract, and to show that the terms are applied only to square 
timber, and do not include timber hewn octagonally for use as 
spars.—Jones v. Anderson, 427. 

55. Same; adinissibility to show conditional delivery of note, or want of 
consideration.—Parol evidence is not admissible, in an action on a 
bond or note, to show that the instrument was delivered’ to the 
payee (or obligee) himself as an escrow, to take effect upon a con- 
dition; nor is it admissible, in the absence of fraud or mistake, to 
show a delivery to the payee (or obligee) upon the condition that 
it Was not to have any binding force at all; but such evidence is 
always admissible to show the want of consideration of the instru- 
ment sued on, ‘‘ unless in the case of negotiable instruments in 
the hands of an innocent purchaser, or of a sealed instrument, 
which, at common law, though not now under our statute, was con- 
clusive evidence of a sutlicient consideration.”’ Guice v. Thornton, 
466. 











































PRESUMPTIONS. 


56. Presumption in favor of regularity of official acts ; raising appraised 
value of imported goods.—Public officers are presumed to do their 
duty ; and in a controversy between the owner of imported goods 
and a common carrier who has advanced the duties on them, if 
the former can be heard to impeach the action of the custom-house 
officers in raising the appraised value of the goods and imposing a 
penalty for under valuation, or impute negligence to the carrier 
for the failure to take an appeal from the decision, he must show 
that injury thereby resulted to him. Guesnard v. L. & N. Rail- 
road C'o., 453. 

57. Presumption as to domicile.—Every person is presumed to have a 
domicile somewhere, and he can have but one for the purpose of 
succession, though he may have two or more residences; and his 
domicile of origin, when once ascertained, is presumed to con- 
tinue until another is acquired. Merrill’s Heirs v. Morrissett, 433. 

58. Presumption as to continuance of possession.—Possession being a 
fact continuous in its nature, when its existence is once shown, 
it will be presumed to continue until the contrary is proved. 
Clements v. Hays, 280 

59. Presumption of sanity; burden of proof.—Sanity being the normal 
condition of the human mind, the law presumes that every per- 
son, of full age, has sufficient mental capacity to make a will, and 
casts on the contestant, in the first instance, the onus of proving 
mental incapacity at the time the will was executed; but, when 
the contestant has established habitual and fixed insanity, at a 
time prior to the making of the will, the burden of proof is 
then shifted to the proponent, and he is required to show that the 
will was executed during a lucid interval. O’ Donnell v. Rodiger, 
223. 
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60. Same.—Mental aberration, when caused by an acute disease, or 
other temporary cause, will not be presumed to have continued for 
any particulartime; and proof of the fact that, on the day the will 
was executed, the testatrix ‘‘ was sick and flighty—that during 
part of the time she knew what she was doing, and a part of the 
time she did not know what she was doing’’—is not sufticient to 
cast on the proponent the onus of proving that she was sane at 
the particular time when the will was made. Jb. 223. 

61. Possession as evidence of title—Possession of property is presump- 
tive evidence of title, but is not the equivalent of title. Wilkinson 
v. Searcy, 176. 

62. Proof of identity.—Identity of name is presumptive of identity of 
yerson, in the absence of evidence showing that the name is borne 
yy two or more persons in the same neighborhood or community. 
Garrett v. The State, 18. 


PRIMARY AND SECONDARY. 


63. Secondary evidence of writing; handwriting of absent witness.—When 
one of the subscribing witnesses to a written instrument is absent 
from the State, it is proper to prove his handwriting, as secondary 
evidence of the execution of the instrument. Guice v. Thornton, 
466. 

64. Degrees of secondary evidence.-—When secondary evidence is offered 
which, ec natura rei, supposes a higher degree of secondary evi- 
dence, the best should be produced; as, a certified or examined . 
copy of an instrument required to be recorded, or a letter-press 
copy of a writing, if shown to be in existence; but, where there 
is no ground for legal presumption that better secondary evidence 
exists, any proof is received which is not inadmissible by the rules 
of law, unless the party objecting can show that better was known 
to the other, and might have been produced. Jaques v. Horton, 


238. 

65. Proof of lost will by copy, or by oral evidence.--When the proponent 
of a lost will produces, and annexes as an exhibit to his petition, 
a paper which purports to be a literal copy of the will, but fails to 
prove its correctness as a copy, he may abandon the attempt, and 
»rove the contents of the lost paper by competent parol evidence ; 

ut the failure to prove the alleged copy, under such circumstances, 
would be a circumstance to be considered by the jury in determin- 
ing the credibility and sufficiency of the other evidence. Jb. 238. 

66. Secondary evidence of telegram.—When an original telegram is 
shown to be in another State, beyond the jurisdiction of the 
court, a copy thereof is admissible as evidence. Railroad Co. v. 
Schaffer, 233. 

67. Proof of execution of mortgage-—When the plaintiff claims the 
personal property in controversy under a mortgage, or other 
written instrument, which is attested by subscribing witnesses, its 
execution must be proved by one or both of them, or a proper 
predicate must be laid for the introduction of secondary vain 
and the grantor’s admission of its execution, not made in judicio, 
or in open court, does not dispense with this proof. Askew 
Brothers v. Steiner & Lobman, 218. 

68. Proof of collateral fact.—The fact that a party had a certificate 
of entry for land, which was destroyed by the burning of a house, 
being only collaterally and incidentally in issue, it would not be 
necessary to prove the entry by a certified transcript. Winslow v. 
The State, 42. 

69. Proof of recorded deed.—When a conveyance has been admitted to 
record on a certificate of acknowledgment which is substantially 
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defective (Code, § 2154), it is not admissible as evidence without 
other proof of its execution. Roney v. Moss, 491. 


Recorps AND JUDGMENTS. 


70. Alteration of record; admissibility of parol evidence.—A record im- 
ports absolute verity, and, unless impeached for fraud, can not be 
varied or contradicted by parol evidence ; yet, when a person offers 
in evidence a record which bears on its face the marks of altera- 
tion, or other suspicious appearances, he is required to explain and 
account for such alteration or suspicious appearance. Hensley v. 
Rose, 3738. 

71. Conclusiveness of officer’s return on process.—A sheriff’s return on 
process is binding and conclusive on him and his sureties, and on 
persons asserting rights under it; and it is also prima facie evi- 
dence in his favor, though its falsity may be shown, in proceedings 
against him, by extrinsic evidence. Jb. 378. 

72. Return of levy under attachment; parol evidence as to.—In an action 
on an attachment bond, to recover damages for the wrongful or 
vexatious suing out of the writ, the plaintiff may show by ex- 
trinsic evidence what property of his was seized under it and 
delivered to the plaintiff therein, by whom it was converted, al- 
though the return on the writ is silent as to such property, or has 
been altered so as to omit it. Such evidence does not contradict 
the record, but shows what the true record was and should be. 
Ib. 373. 

73. Judgments against contractor by workmen, and against employer as 
garnishee; admissibility as evidence against substituted contractor. 
Judgments recovered before a justice of the peace, against the 
original contractor, in favor of workmen amelened by him, and 
against the employer as garnishee, are res inter alios act as against 
the substituted contractor, and neither binding on him, nor admis- 
sible as evidence against him, when he was not made a party to 
the proceedings. Railroad Co. v. Schaffer, 233. 

74. Conclusiveness of recitals in decree.—Recitals in a decree, as to mat- 
ters admitted, or done by consent, are conclusive in this court, 
being considered as facts judicially ascertained. Kemp v. Lyon, 
212. 

Former judgment; effect as admission of partnership.—When two are 
sued as partners, a judgment by default on personal service may 
operate as an admission of the fact of partnership, in a subsequent 
action by a third person against either one of them; but, when 
the action is not founded on an instrument of writing purporting 
to be signed in the partnership name, the execution of which can 
only be denied by a sworn plea, and the general issue is pleaded, 
or other general plea denying their liability, a judgment against 
the defendants is not admissible evidence against either of them, 
in a subsequent action by a third person, as an admission of the 
partnership. Railroad & Banking Co. v. Smith, 572. 
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EXECUTION. 

1. Motion to quash execution; what grounds available-—On motion to 
quash an execution, issued on a probate decree rendered on the 
final settlement of an executor’s accounts, evidence dehors the 
record, showing that the court bad no jurisdiction of the settle- 
ment, ‘‘ probably comes too late.’”’ Werborn v. Pinney, 291. 

2. Execution on justice’s judgment, issued after lapse of six months.—An 
execution issued by a justice of the peace, more than six months 
after rendition of the judgment (Code, §§ 3658-9), though irregular, 
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and liable to be quashed on motion, is not void. Sandlin v. An- 
derson, Green & Co., 403. 

3. Execution against partnership and partners.—An execution issued 
on a judgment against A. and B., composing the firm of A. & B., 
may be levied on property belonging to the partnership, or to 
either of the partners individually. Leinkauff & Strauss v. Mun- 
ter, 194. 

4. Judgment and execution against married woman; liability of statutory 
estate to sale under.—Property belonging to the statutory estate of 
a married woman is not subject to levy and sale under execution 
on a judgment at law, rendered against her during coverture, and 
founded on a personal contract which she had no power to make, 
Callen v. Rottenberry, 169. 


EXECUTORS AND ADMINISTRATORS. 


1. Executor’s authority before probate.—At common law, an executor 
derived his authority exclusively from the will, the probate of 
which was necessary only to establish its genuineness; but, in 
this State, letters tesiamentary must always be granted, tefore an 
executor is invested with any legal authority over the assets of 
the estate. Wood v. Cosby, 557. 

2. Action to recover assets of decedent’s estate-—The legal title to the 
assets of a decedent’s estate vesis in the personal representative, 
when appointed, and, as a general rule, he alone can maintain an 


- =~ 


action at law to recover them. Jb. 557. 


3. Administrator's rights to property claimed by widow as a—_ 
y 


Although personal property tu the value of $1,000 is exempt 
statute from administration, in favor of the surviving widow and 
children (Code, § 2825), and the administrator can not recover 
such property from a purchaser to whom, before the grant of ad- 
ministration, it was sold by the widow; yet, where the widow 
selects and claims property as exempt, when in fact she is not 
entitled to any exemption as against the debts of the husband, the 
administrator may asseri his rights to it against her or her vendee. 
Bell v. Hall, 546. 

. Administration and distribution of decedent's estate in different juris- 
dictions.—The personal property and assets of a decedent, though 
situated in different jurisdictions, constitute but one estate, and 
must be distributed according to the law of the domicile at the 
time of his death; yet, when the property is in several jurisdic- 
tions, and administration is granted in each, each administrator 
is accountable in the courts of the State in which he was appointed; 
and each administration must be settled where it was granted. 
Life Assurance Society v. Vogel, 441. 

Grant of administration, when dependent on assets.—When property 
is found in a jurisdiction other than that of the decedent’s domicile, 
it will support a grant of administration there; and a debt due by 
simple contract to the decedent, or to his estate, is sufficient to 
support a grant of administration in the State where the debtor 
resides. Jb. 441. 

. Payment of debt to foreign administrator, and action by him.—A 
voluntary payment by a debtor to a foreign administrator, though 
he be the domiciliary administrator, is no bar to a subsequent 
action by a domestic administrator; yet, if the debtor comes 
within the jurisdiction by which the domiciliary (or principal) ad- 
ministrator was appointed, he may be there sued, and can not 
defeat the suit by pleading his liability to the administrator ap- 
pointed in the State of his own residence. Jb. 441. 

7. Premature commencement of suit against administrator.—A_ suit 
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against an administrator can not properly be commenced within 
six months after the grant of letters to him (Code, § 2614); and if 
prematurely instituted, and then abated as to him on plea, though 
he is a necessary party, the suit can not be maintained against the 
other defendants. Espy v. Comer, 501. 

8. Liability of administrator for interest.—It is the duty of an admin- 
istrator to make settlement and distribution, so soon as the estate 
is in proper condition; and if he neglects to do so, he is liable for 
interest on the funds in his hands, although he may have kept 
them on deposit unemployed Englehardt v. Yung’s Heirs, 534. 

9. Same.—Where all the debts are shown to have been paid within 
six months after the grant of administration, and no special rea- 
sons are shown for continuing the administration beyond the 
period allowed for creditors to file their claims, six months after 
the expiration of that period is a sufficient time within which to 
make preparations for a final settlement, and interest should be 
charged from that time. Jb. 534. 


EXEMPTIONS. 

1. Homestead exemption ; extent, and by what law determined.—As to 

debts contracted after the constitution of 1868 became operative, 
but before the passage of the statute approved April 23d, 1873, 
the value and extent of the homestead exemption are to be deter- 
mined by that constitution, and it can not exceed eighty acres. 
Powe v. McLeod & Co., 418. 

2. Alienation of homestead, and subsequent abandonment ; conflicting 
rights of grantee and purchaser at execution sale.—A conveyance of 
the homestead, executed by husband and wife, but without the 
required certificate as to the separate examination of the wife 
touching her voluntary signature and assent (Code, § 2822), is a 
nullity, neither passing any estate to the grantee, nor operating by 
way of estoppel against the grantors; and on the subsequent sur- 
render and abandonment of the premises to the grantee, they 
become liable to levy and sale under execution against the grantor, 
and a purchaser at the execution sale may recover them in eject- 
ment. Alford v. Lehman, Durr & Co., 526. 

3. Same.—lIn this respect, there is no difference between a conveyance 
of the homestead premises, and a conveyance of the right of home- 
stead. Ib. 526. 

4. Alienation of homestead ; color of title—A deed executed by hus- 
band and wife, purporting to convey the homestead, but without 
the necessary certificate of acknowledgment showing the wife’s 
voluntary assent and signature (Code, § 2822), is totally inopera- 
tive and ineffectual as a conveyance of title; but, possession being 
delivered and held under it, it may constitute color of title, and be 
admissible to show the extent of the grantee’s possession. Wat- 
son v. Maneill, 600. 

Exemption of personal property.—A resident debtor being entitled 
to claim, as exempt, personal property to the amount of one thou- 
sand dollars, to be selected by him (Code, § 2820), and the wages 
of laborers, to the amount of twenty-five dollars per month, being 
also exempted from garnishment for debt (§ 2823) ; the debtor may 
claim a balance due him as wages or salary, over and above the 
twenty-five dollars per month, as part of the one thousand dollars 
of personal property to which he is entitled. Enzor & MeNeill v. 
Hurt, 595. 

Waiver of exemption of personalty.—A stipulation in a promissory 
note, in these words, ‘As to the debt evidenced by this note, the 
maker and indorser each hereby waives all benefit of the home- 
stead exemption laws on both real and personal property,’’ though 
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and liable to be quashed on motion, is not void. Sandlin v. An- 
derson, Green & Co., 403. 

3. Execution against partnership and partners.—An execution issued 
on a judgment against A. and B., composing the firm of A. & B., 
may be levied on property belonging to the partnership, or to 
either of the partners individually. Leinkauff & Strauss v. Mun- 
ter, 194. 

4. Judgment and execution against married woman; liability of statutory 
estate to sale under.—Property belonging to the statutory estate of 
a married woman is not subject to levy and sale under execution 
on a judgment at law, rendered against her during coverture, and 
founded on a personal contract which she had no power to make, 
Callen v. Rottenberry, 169. 


EXECUTORS AND ADMINISTRATORS: 


1. Executor’s authority before probate.—At common law, an executor 
derived his authority exclusively from the will, the probate of 
which was necessary only to establish its genuineness; but, in 
this State, letters tesiamentary must always be granted, \efore an 
executor is invested with any legal authority over the assets of 
the estate. Wood v. Cosby, 557. 

2. Action to recover assets of decedent’s estate—The legal title to the 
assets of a decedent’s estate vesis in the personal representative, 
when appointed, and, as a general rule, he alone can maintain an 
action at law to recover them. Jb. 557. 


3. Administrator’s rights to property claimed by widow as — 
y 


Although personal property tu the value of $1,000 is exempt 
statute from administration, in favor of the surviving widow and 

- children (Code, § 2825), and the administrator can not recover 
such property from a purchaser to whom, before the grant of ad- 
ministration, it was sold by the widow; yet, where the widow 
selects and claims property as exempt, when in fact she is not 
entitled to any exemption as against the debts of the husband, the 
administrator may asseri his rights to it against her or her vendee. 
Bell v. Hall, 546. 

4.. Administration and distribution of decedent's estate in different juris- 
dictions.—The personal property and assets of a decedent, though 
situated in different jurisdictions, constitute but one estate, and 
must be distributed according to the law of the domicile at the 
time of his death; yet, when the property is in several jurisdic- 
tions, and administration is granted in each, each administrator 
is accountable in the courts of the State in which he was appointed, 
and each administration must be settled where it was granted. 
Life Assurance Society v. Vogel, 441. 

5. Grant of administration, when dependent on assets.—When property 
is found in a jurisdiction other than that of the decedent’s domicile, 
it will support a grant of administration there; and a debt due by 
simple contract to the decedent, or to his estate, is sufficient to 
support a grant of administration in the State where the debtor 
resides. Jb. 441. 

Payment of debt to foreign administrator, and action by him.—A 
voluntary payment by a debtor to a foreign administrator, though 
he be the domiciliary administrator, is no bar to a subsequent 
action by a domestic administrator; yet, if the debtor comes 
within the jurisdiction by which the domiciliary (or principal) ad- 
ministrator was appointed, he may be there sued, and can not 
defeat the suit by pleading his liability to the administrator ap- 
pointed in the State of his own residence. Jb. 441. 

Premature commencement of suit against administrator.—A_ suit 
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against an administrator can not properly be commenced within 
six months after the grant of letters to him (Code, § 2614); and if 
prematurely instituted, and then abated as to him on plea, though 
he is a necessary party, the suit can not be maintained against the 
other defendants. Espy v. Comer, 501. 

8. Liability of administrator for interest.—It is the duty of an admin- 
istrator to make settlement and distribution, so soon as the estate 
is in proper condition; and if he neglects to do so, he is liable for 
interest on the funds in his hands, although he may have kept 
them on deposit unemployed Englehardt v. Yung’s Heirs, 534. 

9. Same.—Where all the debts are shown to have been paid within 
six months after the grant of administration, and no special rea- 
sons are shown for continuing the administration beyond the 
period allowed for creditors to file their claims, six months after 
the expiration of that period is a sufficient time within which to 
make preparations for a final settlement, and interest should be 
charged from that time. Jb. 534. 


EXEMPTIONS. 

1. Homestead exemption ; extent, and by what law determined.—As to 
debts contracted after the constitution of 1868 became operative, 
but before the passage of the statute approved April 23d, 1873, 
the value and extent of the homestead exemption are to be deter- 
mined by that constitution, and it can not exceed eighty acres. 
Powe v. McLeod & Co., 418. 

2. Alienation of homestead, and subsequent abandonment ; conflicting 
rights of grantee and purchaser at execution sale.—A conveyance of 
the homestead, executed by husband and wife, but without the 
required certificate as to the separate examination of the wife 
touching her voluntary signature and assent (Code, § 2822), is a 
nullity, neither passing any estate to the grantee, nor operating by 
way of estoppel against the grantors; and on the subsequent sur- 
render and abandonment of the premises to the grantee, they 
become liable to levy and sale under execution against the grantor, 
and a purchaser at the execution sale may recover them in eject- 
ment. Alford v. Lehman, Durr & Co., 526. 

3. Same.—In this respect, there is no difference between a conveyance 
of the homestead premises, and a conveyance of the right of home- 
stead. Ib. 526. 

4. Alienation of homestead ; color of title—A deed executed by hus- 
band and wife, purporting to convey the homestead, but without 
the necessary certificate of acknowledgment showing the wife’s 
voluntary assent and signature (Code, § 2822), is totally inopera- 
tive and ineffectual as a conveyance of title ; but, possession being 
delivered and held under it, it may constitute color of title, and be 
admissible to show the extent of the grantee’s possession. Wat- 
son v. Maneill, 600. 

5. Exemption of personal property.—A resident debtor being entitled 
to dain, as exempt, personal property to the amount of one thou- 
sand dollars, to be selected by him (Code, § 2820), and the wages 
of laborers, to the amount of twenty-five dollars per month, being 
alsoexempted from garnishment for debt (4 2823) ; the debtor may 
claim a balance due him as wages or salary, over and above the 
twenty-five dollars per month, as part of the one thousand dollars 
of personal property to which he is entitled. Enzor & MeNeill v. 
Hurt, 595. 

6. Waiver of exemption of personalty.—A stipulation in a promissory 
note, in these words, ‘“‘As to the debt evidenced by this note, the 
maker and indorser each hereby waives all benefit of the home- 
stead exemption laws on both real and personal property,’’ though 
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inoperative as a waiver of the right of homestead exemption 
(Code, §§ 2846-48), is effectual as a waiver of the right of exemp- 
tion in and to all personal property. Terrell & Vincent v. Hurst, 
Miller & Co., 588. 

Same ; by partner, in partnership name.—The note containing such 
waiver being signed by one partner in the partnership name, 
without authority from his co-partner, the waiver is valid and 
effectual against him and his individual property, though it does 
not bind his co-partner. Jb. 588. 

Exemptions in favor of decedent’s widow ; by what law determined. 
Generally, a surviving widow’s claim of exemption takes effect at 
the death of the husband, and is determined by the law then of 
force; but, as against the debts of the husband, it is to be deter- 
mined by the law which was of force at the time they were con- 
tracted, and can not be enlarged by subsequent legislation. Bell 
v. Hall, 546. 

Same ; exemption of $1,000 of personalty.—Personal property of a 
resident debtor, to the amount of $1,000, was exempted by consti- 
tutional provision in 1868; but such exemption, in favor of his 
surviving widow, was first given by the statute approved February 
8th, 1872; and it is inoperative as against debts created prior to 
the passage of that statute. Jb. 546. 

Administrator’s rights to property claimed by widow as exempt. 
Although personal property to the amount of $1,000 is exempt GS 
statute from administration, in favor of the surviving widow and 
children (Code, § 2825), and the administrator can not recover 
such property from a purchaser to whom, before the grant of ad- ~ 
ministration, it was sold by the widow; yet, where the widow 
selects and claims property as exempt, when in fact she is not en- 
titled to any exemption as against the debts of the husband, the 
administrator may assert his rights to it against her or her vendee. 
Tb. 546. 

Exemption of personal. property to decedent’s widow.—When a dece- 
dent leaves no minor child, the statute exempts to his surviving 
widow, free from administration and the payment of debts, per- 
sonal property to the value of one thousand dollars, to be selected 
by her, or by three disinterested persons selected by the probate 
judge (Code, § 2825); but, while her right of selection is uncondi- 
tional and unrestricted, except as to value, no title to any particu- 
lar property vests in her unti! a selection is made. Little v. Me- 
Pherson, 552. 

Same ; waiver of.—The right of exemption to any particular prop- 
erty is waived, unless asserted before the property is sold under. 
an order of court, or subjected to administration; yet it may be 
asserted against any other personal property remaining unadmin- 
istered, and it can not be defeated by the act of the administrator 
in converting choses in action into money, or using the assets in 
payment of debts before the expiration of eighteen months. Jb. 
562. 

Same ; claim of partnership assets or interest.— When a partnership is 
dissolved by the death of one of the partners, the legal title to the 
personal assets is cast on the survivor, and the estate of the de- 
ceased has no ascertained interest in any part thereof, until the 
partnership debts and liabilities have been discharged, leaving a 
residuum ; and until this has been done, the widow’s right to 
claim an exemption therein is not waived or lost, although the 
surviving partner, as administrator of the deceased, has made 
premature payment of the debts with his own funds. Jb. 552. 

Same ; accounting for exempt property on final settlement.—When the 

decedent’s estate is solvent, the widow is required to account for 
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the personal property set apart to her as exempt, (Code, § 2825), 
not on the settlement of the accounts of the administrator in chief, 
but on the final settlement and distribution of the estate; though 
she is not required to refund any excess over and above her dis- 
tributive share. Jb. 552. 

15. Exemptions of personally to decedent’s widow and children, as affected 
by residence.—The exemption of personal property to the widow 
and children of a decedent, like the exemption of a homestead, is 
intended for the benefit of residents, and it contemplates the ex- 
istence of the family relation in this State; hence, when the dece- 
dent died here, after a residence of several years, while his family 
continued to reside at his former residence in New York, and never 
came to Alabama until after his death, they are not entitled to the 
statutory exemption of $1,000. Ex parte Pearson, 521, 

16. Homestead exemption for widow and children.—A house and lot 
bought by the intestate a short time before his death, with the de- 
clared intention to repair and improve it, and to make it a perma- 
nent residence, may be regarded as his homestead, and exempt as 
such from the payment of debts for the benefit of his widow and 
children, notwithstanding his death before the consun mation of 
his purposes. Englehardt v. Yung’s Heirs, 534. 

17. Same ; rents, repairs and improvements, by widow and administra- 
trix.—The widow having removed into the house, with her minor 
children, repaired and improved it, and continued to occupy it as 
the family residence until her death; held, on settlement of her 
accounts as administratrix, that no rents should be charged against 
her, and that the cost of the repairs and improvements should 
be divided between her and the estate, four-fifths thereof being 
charged against the estate. Jb. 534. 


FINE AND FORFEITURE FUND. See Costs. 
FORCIBLE ENTRY, AND UNLAWFUL DETAINER. 


1. What possession will support action.—To maintain an action of 
forcible entry and detainer, the plaintiff must show his prior 
actual possession, as distinguished from the constructive posses- 
sion which the law attaches to the legal title. Clements v. Hays, 
280. 

2. Same.—Wheré the plaintiff shows no deed, or other color of title, 
the fact that he had made a partial survey of the lands, running 
certain lines, but without staking off the land, is not suflicient 
proof of actual possession; and the fact that he had given per- 
mission to other persons, on several occasions, to burn lime on an 
undescribed portion of the lands, with wood obtained elsewhere, 
is not sufficient to show actual possession of any particular part of 
the land; but a recovery may be had for the portion of land cov- 
ered by an uncompleted log-house, on proof that it was erected 
by a workman employed by him, notwithstanding a temporary 
suspension of the work before the completion of the house. Jb. 
280. 

3. When action lies for unlawful detainer.—The vendor of lands can 
not maintain an action of unlawful detainer (Code, § 3697) against 
a purchaser, who, having originally entered as tenant under a 
lease, which was afterwards abrogated, has continued in posses- 
sion under an executory agreement for the purchase of the lands, 
and has failed to comply with the stipulations of said contract, 
whereby he has forfeited all rights under it. Brown v. Beatty, 250, 
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FRAUD. 


1. Burden of proof, and evidence of fraud.—Issue being joined on an 


allegation by the contesting creditor that the original sale was 
fraudulent, and that the sub-purchaser and garnishee had notice 
of such fraud, the burden of proof as to each of these facts, fraud 
and notice, is on the plaintiffs; and any evidence tending to show 
either fact is relevant and admissible. Hodges v. Coleman & Car- 
roll, 103. 


2. Notice of fraud ; constructive.—To charge a party with notice of 


os 
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fraud, it is not necessary that he should have actual notice, if he 
is chargeable with constructive notice; and this may be inferred 
from the knowledge of suggestive facts, which, if followed up, 
would have led to a discovery of the fraud; that is, facts of un- 
usual or suspicious nature, having reference to the transaction 
sought to be impeached, and so related to it that, if faithfully 
pursued and inquired into, they would have discovered its true 
character. Ib. 1038. 

Same ; information and inquiry.—As to the sufficiency of infor- 
mation to stimulate inquiry, the character of the person from 
whom it comes must be considered—that is, his relation and in- 
timacy with the parties from whom direct information might 
naturally be expected, his connection with the particular transac- 
tion, his facilities for obtaining information, and the degree of 
knowledge displayed by him; and the information itself, whatever 
may be its source, must amount to something more than a vague 
and general statement that the title of the party proposing to sell 
is defective, or is subject to an equity. Jb. 108. 

Fraudulent sale of goods ; facts putting sub-purchaser on inquiry. 
Unusual circumstances, outside of the ordinary routine of com- 
mercial or mercantile business—such as great haste in consummat- 
ing the sale ; the unysual time, night ; the fact that the sale embraces 
the entire stock in trade of an old house; the fact that the pur- 
chaser offered, on the next morning, to re-sell the entire stock at 
a price greatly below the invoice rates—if known to the sub-pur- 
chaser when proposing to buy, should have suggested inquiry into 
the bona fides and validiiy of the sale; and that inquiry should 
have been directed, not simply to the question whether the trans- 
action was fair and free from fraud, but whether it was supported 
by a just and sufficient consideration, and whether any benefit 
was reserved to the vendor or grantor. Jb. 103. 

General rumor, or notoriety of notice.—General knowledge of a fact 
in a community is evidence tending to show notice of such fact, 
its existence being otherwise shown; but general rumor that a 
particular sale was fraudulent, does not amount to general knowl- ° 
edge, or notoriety, and does not tend to show notice of fraud in 
the sale; nor is a general statement that a sale is fraudulent 
sufficient to put a purchaser on inquiry. Jb. 103. 

Fraudulent sale of goods; validity of re-sale to sub-purchaser.—lf the 
sub-purchaser and garnishee, having knowledge or notice of sus- 
picious circumstances attending the original sale by the debtor, 
made honest and diligent inquiry into them, and was satisfied that 
the sale was fair} supported by a sufficient consideration, and re- 
served no benefit to the grantor, his purchase will be protected, 
although the original sale may be declared fraudulent; and, on 
the other hand, if the original sale be held not fraudulent, no in- 
quiry can arise as to the sufficiency of his inquiry into any 
suspicious circumstances attending it. Jb. 103. 


7. Proof of sub-purchaser’s knowledge of suspicious circumstances; ob- 





jection to question and answer.—A witness may be asked, if the 
sub-purchaser knew, at the time he bought the goods, of certain 
specified circumstances attending the original sale; and if it is not 
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shown that he had the requisite opportunities of ascertaining the 
extent of the sub-purchaser’s knowledge, a motion to exclude his 
answer is necessary. Jb. 103. 

8. Charge as to validity of re-sale to sub-purchaser.—A charge which in- 
structs the jury that, if the original transaction was fraudulent, 
and if the sub-purchaser bought with knowledge of facts sufficient 
to put him on inquiry, then the jury should find for the attaching 
creditor, is erroneous, since it dispenses with all necessity for in- 
quiry, and hold the sub-purchaser liable without regard to the 
result of inquiries honestly prosecuted. Jb. 103. 

9. Sufficiency of inquiry by sub-purchaser.—The sub-purchaser can not 
be required to make inquiry of the defrauded parties, since he can 
not be presumed to know who they were, and, if known, they 
would not best understand the facts to be inquired about—that is, 
the fact and consideration of the alleged sale; and if the sub-pur- 
chaser exercised the necessary diligence and good faith in making 
inquiry, and was reasonably convinced that the transaction was 
fair and honest, it is not necessary to his protection that his in- 
formants should have known “‘ all the facts in evidence tending to 
show fraud.’’ Jb. 103. 

Same ; advice of attorney.—When a party is put on inquiry, by 
knowledge or notice of suspicious circumstances, he can not safely 
rely on mere opinions that the transaction ‘‘ is free from fraud,” 
or that he ‘‘ will get a good title ;’’ and when the transaction con- 
sists of matters en pais, the advice of an attorney is worth nothing, 
unless based on a knowledge of the facts such as he could testify 
to. Ib. 103. 

Retention of possession by mortgagor, as evidence of fraud.—The re- 
tention of possession by the mortgagor of personal property becomes 
a badge of fraud only when prolonged for an unreasonable time 
after the law-day. Sandlin v. Anderson, Green & Co., 408. 

12. Fraud by purchaser, on sale of personal property; burden of proof. 
There are circumstances of fraud and false representation or con- 
cealment, sometimes entering into contracts of purchase on credit, 
which arm the seller with the right, if seasonably expressed, of 
renouncing the contract, and recovering the property thus fraudu- 
lently obtained from him; but fraud is defensive matter, the onus 
of which rests on him who asserts it. Jones v. Anderson, 428. 

13. As to equitable relief against fraud, see Cuancery, 3, 6, 15, 17, 18. 
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FRAUDS, STATUTE OF. 


1. Promise to pay debt of another.—When a creditor accepts from a 
third person, in payment and satisfaction of his debt, the written 
note or obligation of such third person, the new contract is an 
original undertaking, and is not within the statute of frauds 
(Code, § 2121, subd. 3); and being supported by a sufficient con- 
sideration as against the person signing it as principal, it is also 
supported by a sufficient consideration as against another person 
who, at the same time, signs it as surety. Carlisle, Jones & Co. v. 
Campbell, 247. 

2. Agreement not to be performed within one year.—An agreement 
which is capable of performance within one year is not ‘‘ an agree - 
ment which, by its terms, is not to be performed within one year 
from the making thereof ’’ (Code, § 2121, subd. 1), and an agree- 
ment to make a lease for five years, or for any term of years, is 
not within this clause of the statute. Shakespeare v. Alba, 351. 

3. Agreement for lease; part performance.—A verbal agreement to 
make a lease for the term of five years is within the statute of 
frauds (Code, § 2121, subd. 5); but, if possession is delivered un- 
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der the contract, and installments of rent are paid and accepted, 
the case is, by the express words of the statute, taken out of its 
influence and operation. Jb. 351. 

4. Waiver of statute, as defense to bill for specific performance.—The 
statute of frauds, as a defense to a bill for the specific performance 
of a contract, is waived, unless specially pleaded; and the con- 
tract being admitted, or satisfactorily proved, it will be enforced 
though it may be obnoxious to the statute. Jb. 351. 

5. When assignee of lessor can not plead statute-—When the lessor 
waives the benefit of the statute of frauds as a defense, by failing 
to plead it, a peaee of the estate subject to the lease, becom- 
ing assignee of the uncollected rents, can not set up the statute in 
delenae of a bill for specific. performance of the agreement. Jb, 
351. 


FRAUDULENT CONVEYANCES. 


1. Actual and constructive fraud.—A voluntary conveyance is fraudu- 
lent and void, as against existing creditors, without any inquiry 
into the motives or condition of the parties; and if partly volun- 
tary, or supported by an insufficient consideration, it is fraudulent 
as to the excess of the value of the property above the considera- 
tion, though, unlike a conveyance fraudulent in fact, it will be 
permitted to stand as a security for the consideration actually 

aid, if the grantee did not participate in any fraudulent intent. 

ut a conveyance which is founded on full ant adequate consider- 
ation, the grantee not participating in any fraudulent intent, will 
not be held constructively fraudulent, because the stipulated pur- 
chase-money is unpaid, or to the extent that it is unpaid.—Cald- 
well v. King, 149. 

2. Sale by failing debtor to creditor; validity as against other creditors. 
Suspicious circumstances—such as great haste, consummating the 
sale by night, selling the entire stock in trade, etc.—do not neces- 
sarily prove fraud in the sale, but may be explained away by 
satisfactory proof that the vendor owed the purchaser an honest 
debt, and that the agreed price was not greatly less than the value 
of the goods, it not appearing that any benefit was reserved to the 
vendor beyond what the law allows. Within these limits, the law 
permits a creditor to be diligent in securing his debt from a failing 
debtor, though nothing be left for other creditors. Hodges v. Cole- 
man & Carroll, 103. 

3. Same.—When a debtor, although insolvent, or in failing circum- 
stances, makes an absolute sale of his property to a creditor, in 
payment of an antecedent debt, by way of preference over other 
creditors, the debt being honestly due, the price or consideration 
received being fair and adequate, and no interest being reserved 
by the grantor, his mere fraudulent intent does not vitiate the 
conveyance, because the act itself is legal, and fraud without dam- 

e age gives no right of action. These concurrent facts absolutely re- 
but all inferences that might be drawn from attendant badges of 
fraud, and impart validity to the conveyance as an allowable pre- 
ference of the particular creditor. Jb. 103. 

4. Fraudulent sale of goods; validity of re-sale to sub-purchaser.—lf 
the sub-purchaser, having knowledge or notice of suspicious cir- 
cumstances attending the original sale bv the debtor, made honest 
and diligent inquiry into them, and was satisfied that the sale was 
fair, supported by a sufficient consideration, and reserved no ben- 
efit to the grantor, his purchase will be protected, although the 
original sale may be declared fraudulent; and, on the other hand, 
if the original sale be held not fraudulent, no inquiry can arise as 
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to the sufficiency of his inquiry into any suspicious cireumstances 
attending it. Jb. 103. 

5. Same; facts putting sub-purchaser on inquiry.—Unusual circum- 
stances, outside of the ordinary routine of commercial or mercan- 
tile business—such as great haste in consummating the sale; the 
unusual time, night; the fact that the sale embraces the entire 
stock in trade of an old house; the fact that the purchaser offered, 
on the next morning, to re-sell the entire stock at a price greatly 
below the invoice rates—if known to the sub-purchaser when pro- 
posing to buy, should have suggested inquiry into the bona fides 
and validity of the sale; and that inquiry should have been di- 
rected, not simply to the question whether the transaction was fair 
and free from fraud, but whether it was supported by a just and 
sufficient consideration, and whether any benefit was reserved to 
the vendor or grantor. Jb. 103. 

6. Sale and conveyance of goods by husband to wife; when valid as 
against his creditors. —A sale and conveyance of goods by a hus- 
band to his wife will not be held fraudulent at the instance of his 
creditors, notwithstanding ‘‘many badges of fraud and circum- 
stances of suspicion and bad faith on his part,’’ when the evidence 
fails to implicate the wife in any of these transactions, or to charge 
her with notice of the husband’s fraudulent intent; and even if 
she participated in his fraudulent intent, but took the goods in ab- 
solute payment of an honest debt, at a fair and adequate price, no 
benefit whatever being reserved to him, the inference of fraud is 
rebutted, and the transaction will be sustained against the cred- 
itors of the husband. Meyer & Co. v. Sulzbacher, 121. 

Fraudulent conveyance; when creditor without lien may impeach.—A 
creditor without a lien, or by simple contract only, can not main- 
tain a bill in equity to reach and subject property fraudulently 
conveyed by his deceased debtor, without averment and proof of 
a deficiency of legal assets. Sharp v. Sharp, 313. 

8. Lands purchased by husband, for and in name of wife; liability to 
his debts.—Where lands are purchased by the husband entirelyfon 
credit, and a conveyance taken in the name of the wife, with a 
mortgage on the lands to secure the payment of the agreed price ; 
and the purchase-money is afterwards paid, partly with the pro- 
ceeds of crops raised on the lands by tenants, and partly by the 
wife after the death of the husband; the lands can not be sub- 
jected by creditors to the payment of his debts. Jb. 313. 

9. Absolute sale and conveyance; not declared general assignment.—An 
absolute, unconditional sale and conveyance of his property by a 
debtor, free from all reservation, in payment and satisfaction of 
antecedent debts, can not be declared a general assignment, enur- 
ing to the benefit of all his creditors equally (Code, § 2126; Sess. 
Acts, 1882-8, p. 189), although it may embrace all his property, 
and he is sad, tery Otis v. Maguire, 295. 

10. Mortgage declared general assignment, at instance of creditors.—A 
mortgage executed by an insolvent debtor, for the protection and 
indemnity of his sureties on official bonds, will be declared and 
enforced as a general assignment (Code, § 2126), at the instance of 
his other creditors, when it conveys all of his property; but, as 
to property conveyed by it belonging to his wife, who joined with 
him in its execution, such creditors have no right to relief. Watts 
v. Eufaula Nat. Bank, 474. 


GARNISHMENT. See ArracHMENT. 
GUARDIAN AND WARD. 
1. Allowance to guardian out of ward’s estate—When a father, being 
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also the guardian of his infant child, has expended moneys be- 
longing to the child’s estate in his support and education, under 
circumstances which would have justified a court of equity in 
decreeing it, he will be allowed a credit for such expenditures on 
settlement of his accounts as guardian, subject to a set-off for the 
value of any services rendered to him by the child; but, when he 
seeks to establish an allowance for such expenditures, as an 
equitable set-off against a probate decree rendered against him on 
settlement of his accounts as guardian, his claim to relief must 
appear by clear and definite averments, showing that the expend- 
itures were made under such circumstances as would have entitled 
him to a credit on that settlement. Waldrom vr. Waldrom, 285. 

. Service of citation less than ten days before settlement.—The fact that 
the citation from the Probate Court was served on the guardian 
less than ten days before the decree on settlement was rendered 
against him, while the decree recites due service (Code, §§ 2793, 
2526), neither renders the decree void, nor, of itself, authorizes 
equitable relief against it. Ib. 285. 

3. Equitable relief against probate decree; averments not negativing neg- 
ligence.—General averments of ‘‘ sickness, bad roads, bad weather, 
personal attention to other business, and a message sent to the 
probate judge, through the deputy-sheriff, that he could not be 
present on the day appointed for the settlement,’’ are not sufficient 
to negative fault or negligence on the part of the guardian, when 
it does not appear that he made any effort to employ counsel, to 
procure a continuance, to bring his condition or defenses to the | 
attention of the court, or to obtain a rehearing. Jb. 285. 

Settlement of qguardian’s accounts during minority of ward.—A set- 
tlement of his accounts by a guardian, made or instituted during 
the minority of the ward, and before the guardian has resigned, 
is void. Glass v. Glass, 368. 


HABEAS CORPUS. 


1. Disqualification of presiding judge, as ground for discharge.—Prose- 
cutions for misdemeanors, pending in the Circuit Court of Jeffer- 
son, being transferred by law to the County Court (Sess. Acts 
1880-81, p. 144), and exclusive jurisdiction thereof granted to the 
latter court, the incompetency of the presiding judge to try a par- 
ticular case, having been of counsel for the prosecution before his 
appointment, and his refusal to make any order in reference to it, 
do not entitle the defendant to be discharged on habeas corpus ; 
since he can waive the incompetency, and consent that the judge 
may try the case (Code, § 540); and he has a right of appeal to- 
the Circuit Court. Ex parte State, in re Tate, 483. 

2. Escape by prisoner asking discharge.—The accused in this case can 
not claim to be discharged on account of the incompetency of the 
presiding judge, because the record further shows that, when the 
case was transferred to the County Court, the presiding judge of 
that court was qualified to try it; that the accused then fled the 
country, forfeiting his appearance bond, and did not return until 
after the appointment of the disqualified judge, when he surren- 
dered himself, and demanded a trial. J ;. 482, 

3. Discharge on habeas corpus, when in custody under legal process on 
account of ‘‘subsequent act, omission, or event.’’—When a person is 
in custody under valid legal process, and asks to be discharged on 
habeas corpus ‘‘ by reason of some subsequent act, omission, or 
event ’’ (Code, § 4962), it may be considered a safe general rule, 
‘*that he should not be discharged unless the facts have the legal 
force and effect of autrefois acquit.” Ib. 482. 
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HUSBAND AND WIFE. 


1. 


6. 


ie 


Competency of wife as witness against husband’s accomplices.—Where 
several persons are jointly indicted and tried together, the wife of 
one of them is not a competent witness for or against the others, 
when her testimony affects the interest of her husband; but, when 
the husband is not a party to the record, not having been indicted, 
or a nolle-pros. having been entered as to him, the wife is a com- 
petent witness against the others, his accomplices in the commis- 
sion of the crime. Woods v. The State, 35. 


. Competency as witnesses against each other.—Where the testimony 


of husband or wife, even in a collateral matter, tends to criminate 
the other, it will not be compelled, though it may be received. 
Tb. 35. 

Wife’s statutory estate; increase of domestic animals.—The natural 
increase of domestic animals, belonging to the statutory estate of 
a married woman (Code, §§ 2705-06), forms a part of the corpus, 
and does not belong to the husband. Ellis v. The State, 90. 

When married woman may maintain statutory claim suit.—A mar- 
ried woman who has been relieved of the disabilities of coverture 
under the statute (Code, § 2731), being authorized “‘ to sue and be 
sued as a femme sole,’’ may maintain a statutory claim suit in her 
own name alone, for property seized under attachment against 
her husband. Meyer & Co. v. Sulzbacher, 121. 


. Judgment and execution against married woman; liability of statutory 


estate to sale under.—Property belonging to the statutory estate of 
a married woman is not subject to levy and sale under execution 
on a judgment at law, rendered against her during coverture, and 
founded on a personal contract which she had no power to make. 
Callen v. Rottenberry, 169. 

Life-insurance by husband, for benefit of wife.—The statute allowing 
a married woman to insure the life of her husband for her benefit, 
free from the claims of his creditors, provided that not more than 
$500 shall be paid out of the husband’s funds in annual premiums 
(Code, § 2733), is in the nature of an exemption law, and is to be 
liberally construed to effect its purpose and policy; and whether 
the insurance is taken out by the wife herself, with moneys fur- 
nished by the husband, or by the husband himself without the 
agency or knowledge of the wife, it is within the protection of the 
statute, and can not be reached by his creditors, unless the annual 
premiums paid exceed $500. Felrath v. Schonfield, 199. 

Lands purchased by husband, for and in name of wife ; liability to 
his debts.—Whére lands are purchased by the husband entirely on 
credit, and a conveyance taken in the name of the wife, with a 
mortgage on the lands to secure the payment of the agreed price ; 
and the purchase-money is afterwards paid, partly with the pro- 
ceeds of crops raised on the lands by tenants, ad partly by the 
wife after the death of the husband; the lands can not be sub- 
jected by creditors to the payment of his debts. Sharp v. Sharp, 
312. 


8. Conveyance by husband to wife-—A conveyance of lands by the hus- 


band to his wife directly, without the intervention of a third person 
as trustee, passes to her only an equitable estate, the legal title 
remaining in the husband as her trustee; and on his death, the 
legal title descends to his heirs. Powe v. McLeod & Co., 418. 


9. Same.—Under the former decisions of this court, a conveyance of 


lands by the husband to his wife directly, without the intervention 
of a trustee, conveys to her only an equitable estate; the legal 
title remaining in the husband, and on his death descending to his 
heirs. But, as to the power of the wife to charge such lands as an 
equitable estate, the court adds: ‘‘ We do not hold ourselves con- 
cluded from re-examining the principle asserted in the seventh 
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head-note of Goodlett v. Hansell (66 Ala. 151), should the question 
again come before us.’”’ Washburn v. Gardner’s Adm’r, 597. 


10. Gift by husband to wife, creating equitable estate.—A gift of personal 


property by the husband to his wife directly, without the inter- 
vention of a trustee, creates in her an equitable separate estate, 
the legal title remaining in him as trustee. McJ/lwain v. Vaughan 
& Wife, 489. 


11. Actions by; parties.—An action for the conversion of personal prop- 


erty, belonging to the equitable estate of a married woman, must 
be brought in the name of the husband as her trustee, when no 
other trustee is named in the deed, and can not be maintained in 
the names of husband and wife as co-plaintiffs. 


12. Right of married woman to make will; charge as to.—A married wo- 


man has the right, under constitutional and statutory provisions 
(Const. Ala., Art. x, §6; Code, § 2713), to dispose of her separate 
property by will, without the consent of her husband; and when 
the will of a married woman is contested by her surviving hus- 
band, for whom it made no provision, on the ground of mental 
incapacity, a charge asserting that ‘‘ the deceased had the lawful 
right to make her will, and thereby dispose of her property as she 
wished, without the consent of her husband, and without leaving 
him anything,”’’ construed in connection with other charges, which 
stated the law correctly as to mental capacity and the proof thereof, 
asserts a correct legal proposition, does not assume the mental 
capacity of the testatrix, and is not a charge on the effect of the 
evidence ; and if objectionable for generality or obscurity, or cal- 
culated to mislead the jury, it is not cause of reversal. O’ Donnell 
v. Rodiger, 222. 


13. Relieving married women of disabilities of coverture ; decree construed 


as to power to contract and mortgage.—Under the statute which 
confers upon the several chancellors jurisdiction to relieve mar- 
ried women of the disabilities of coverture as to their statutory 
and other separate estates, so far as to invest them with the right 
to buy, sell, hold, convey and mortgage real and personal property, 
and to sue and be sued as femmes sole’’ (Code, § 2731); a decree 
declaring that the petitioner, a married woman, “is relieved from 
the disabilities of coverture, so as to invest her with the right to 
buy, sell, hold and convey real and personal property, contract and 
be contracted with, sue and be sued as a femme sole,’’ is void, so far 
as itconfers a general power to ‘‘contract and be contracted with ;”’ 
and it does not confer specific power to mortgage her property. 
Hatcher v. Diggs, 189. 
. Same ; collateral assailment of proceedings—When a decree of the 
chancellor, relieving a amie woman of the disabilities of cover- 
ture (Code, § 2731), is collaterally assailed, all mere questions of 
pleading, which could have been raised by. demurrer, or other 
direct mode of attack, must be considered as conclusively adjudi- 
cated ; and a liberal construction will be placed on the language of 
the petition, if necessary to sustain the validity of the decree. 
Meyer & Co. v. Sulzhacher, 120. 


5. Same ; averments of petition as to character of estate-—An averment 





in the petition that, at the time of the petitioner’s marriage, she 
was seized and possessed of certain money and property, as ‘‘her 
separate estate under the laws of Alabama,’’ and that she has since 
acquired other property, which she claims to hold as ‘her sepa- 
rate estate,’’ is sufficient to sustain the decree on collateral attack, 
although it appears that the property involved is held by her as 
an equitable estate. Jb. 120. 

. Same ; decree conferring power ‘‘ to contract and be contracted with,”’ 
in addition to statutory powers.—If the decree, going beyond the 











INDEX. 679 


HUSBAND AND WIFE—Continued. 


words of the statute, confers not only the powers particularly 
designated, but also the additional power ‘‘ to contract and be 
contracted with as a femme sole,’’ these words will be regarded as 
mere surplusage on a collateral attack, and their insertion will not 
affect the validity of the decree. Jb. 120. 


IMPORTS. 


1. Customs-duties on imported goods ; where payable-—Under the acts 
of Congress regulating the collection of duties on imported goods 
at the custom-house in New Orleans (and other specified ports), 
duties on goods intended for shipment to Mobile are properly col- 
lected at New Orleans, unless it ‘‘ appears by the invoice, or bill 
of lading, and by the manifest,’’ that the goods are ‘‘ consigned 
to and destined for ’’ the port of Mobile (Rev. Stat. U. S., §§ 2990, 
2997); and where they are consigned to a person by name in New 
Orleans, the addition of the words ‘‘ for transportation to Mobile,’’ 
or ‘‘ for transhipment to Mobile,’’ does not relieve them from the 
payment of duties at New Orleans. Guesnard v. L. & N. Railroad 
Co., 453. 

2. Lien on imported goods, in favor of government, and of common car- 
rier.—The United States has a specific lien on all imported goods, 
for the custom-duties on them ; and these charges being paid by a 
common carrier, in the ordinary course of business, the lien is 
preserved in his favor. Jb. 453. 

3. Presumption in favor of regularity of official acts ; raising appraised 
value of imported goods.—Public officers are presumed to do their 
duty; and in a controversy between the owner of imported goods 
and a common carrier who has advanced the duties on them, if 
the former can be heard to impeach the action of the custom-house 
officers in raising the appraised value of the goods and imposing a 
penalty for under valuation, or impute negligence to the carrier 
for the failure to take an appeal from the decision, he must show 
that injury thereby resulted to him. Jb. 453. 


INDICTMENT. See Criwinat Law, 54-58. 


INFANTS. 

1. Contracts of infants ; by whom avoided.—The contracts of an infant, 
whether executed or executory, are voidable at his election—sub- 
ject to be affirmed or disaftirmed by him on attaining his majority ; 
and while this privilege is personal, not being transferable, nor 
capable of exercise by any third person during the life of the in- 
fant, it may be exercised, in the event of his death during minor- 
ity, by his legal representatives, who, where the contract is a sale 
or conveyance of lands, are his heirs, or privies in blood, succeed- 
ing to his estate. Sharp v. Robertson, 343. 

2. Infant’s power of attorney.—An infant can not have an attorney in 
fact, a power of attorney executed by him being absolutely void. 
Glass v. Glass, 368. 

3. Guardian ad litem for infant, and his attorney at law ; authority to 
enter satisfaction of decree.—Neither the guardian ad litem of an 
infant, nor an attorney at law employed by him to protect the 
interests of the infant, has authority to receipt for or enter satis- 
faction of a judgment or decree recovered for the infant. Jb. 368. 

4. Same; remedy against entry of satisfaction.—When a guardian ad 
litem for an infant, ‘“‘ as attorney in fact and of record for said 
minor, acknowledges in open court satisfaction of’’ a decree ren- 
dered in favor of the infant, ‘‘ possibly the entry of satisfaction 
may be treated as a nullity, and execution sued out on the decree 
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notwithstanding such entry ; but, for the sake of regularity, it 
would be more seemly to have the order vacated, and, possibly, a 
revivor of the decree, before suing out execution.’”’ Jb. 368, 


5. Allowance to father out of child’s estate—When an infant has an 


estate, and his father is unable to maintain and educate him in a 
manner authorized by it, a court of equity will make an allowance 
to the father out of the infant’s estate, to supplement the father’s 
inability, benefit to the infant being the controlling consideration 
in each case. Waldrom v. Waldrom, 285. 


6. Same; duty of support and education by father, or by surviving 


mother.—The law imposes on the father, primarily, the duty and 
the obligation to maintain and educate his minor children ina 
manner commensurate with his means, although they may have 
prroperty of their own; and if his means are not sufficient to sup- 
port and educate them according to to their estate and condition, 
will supplement the insufficiency by an appropriation out of their 
property; but, on the death of the father, such duty and obliga- 
tion does not rest on on the surviving mother, if the child has an 
estate of its own, or is able to earn a livelihood. Englehardt v. 
Yung’s Heirs, 534. 


7. Gratuitous support of child by surviving mother.—A mother, surviy- 


ing the father, may support her child gratuitously, though not 
bound to do so; and having done so, she can not afterwards de- 
mand and receive compensation out of its estate; but, when she 
has the control and management of the child’s estate, as guardian 
or administratrix, the support and education of the child, are pre- 
sumptively a charge on that estate, and an intention on her part 
to assume it gratuitously must be clearly shown; and the fact that 
she kept no account against the child is not sufficient to raise the 
presumption of an intended gratuity, when it also appears that 
she kept no accounts with the estate of which she was administra- 
trix. Jb. 534. 


8. Step-father’s duty and rights.—On the second marriage of the sur- 


viving mother, the step-father is neither bound to maintain the 
children, nor entitled to their custody or earnings; and though he 
may voluntarily place himself in loco parentis towards them, by 
admitting them into his family, and treating them as members 

* thereof, thereby assuming the obligation and acquiring the rights 
of a natural parent, his intention to do so is not to be hastily in- 
ferred from slight circumstances. Jb. 534. 


9. Application of above principles to case at bar.—In this case, the sur- 


viving mother had a separate estate of about $13,000, from which 
she derived an annual income of $800; and her husband’s entire 
estate devolved on their four children, he dying intestate. Her 
income was not sufficient to support herself and her children, and 
to educate them according to their estate and condition; but she 
continued to reside, with her children, in the same dwelling-house, 
until her second marriage, when her husband went to reside with 
them, and kept up the family relation as it then existed until her 
death, a period of three or four years. She qualified as adminis- 
tratrix of the estate of her first husband, but no guardian was ap- 
pointed for the children; and she kept no accounts with the chil- 
dren or the estate. Held, on the settlement of her administration 
by her surviving husband as executor, that a credit should be 
allowed, to a reasonable amount, for the maintenance and educa- 
tion of the children, not exceeding the income of their property, 
= ~ ioe the value of any service they may have rendered. 


INSOLVENT ESTATE. See Cuancery, 38. 
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1. Life-insurance ; insurable interest necessary to uphold policy.—A 
policy of insurance taken out by one person on the life of another, 
in which he has no insurable interest, is illegal and void on 
grounds of public policy. Helmetag’s Adm’r v. Miller, 183. 

2. Assignment of policy; rights and interest of assignee.—An assign- 
ment of a policy, taken out by a person on his own life, is within 
the principle and reason which render void an original policy on 
the life of a third person in whom the person taking out the policy 
has no insurable interest; and whether it be absolute or condi- 
tional (as collateral security), it is only valid in the hands of the 
assignee to the extent of the money paid by him, with interest 
thereon. Jhb. 183. 

3. Life-insurance by husband, for benefit of wife.—The statute allowing 
a married woman to insure the life of her husband for her benefit, 
free from the claims of his creditors, provided that no more than 
$500 shall be paid out of the husband’s funds in annual premiums 
(Code, § 2733), is in the nature of an exemption law, and is to be 
liberally construed to effect its purpose and policy; and whether 
the insurance is taken out by the wife herself, with moneys 
furnished by the husband, or by the husband himself without the 
agency or knowledge of the wife, it is within the protection of the 
statute, and can not be reached by his creditors, unless the annual 
premiums paid exceed $500. Felrath v. Schonfield, 199. 

4. By husband and father; for benefit of children.—When a policy of 
insurance is taken out by a husband and father on his own life, 
for the benefit of his wife and children, a present interest vests 
in the beneficiaries on the delivery of the policy; and if he after- 
wards surrenders the policy on payment of its cash value, receiving 
the share of his infant children as their guardian, under a regular 
appointment, he is liable to them for the amount so received, 
without regard to the parental relation, as any other guardian 
would be. Waldrom v. Waldrom, 285. 

5. Contract or policy of marriage insurance.—Under the, charter of 
the defendant in this case, a private corporation, the object of 
which is declared to be ‘‘ to unite acceptable young people in such 
a way as to endow each with a sum of money, not to exceed $6,000, 
to be paid at marriage or endowment, according to the regulations 
adopted ;’’ a certificate of membership containing these provisions, 
‘that no member will be entitled to any benefit whatever, who mar- 
ries in less time than three months from the date of his certificate,”’ 
and that ‘‘every member who shall have been in good standing, 
for at least three months prior to his marriage, shall be entitled to 
$40 per month upon each $1,000 named in his certificate, for each 
ne month of his membership, provided that the same shall 
never exceed $3,000, or so much thereof as shall be realized from 
one marriage assessment of all the members of this class,’’—is 
not a marriage-brokage contract, but is void on grounds of public 

olicy, as operating an undue restraint of marriage, by offering an 
inducement for its indefinite postponement. White vr. Nuptial 
Benefit Union, 251. 

6. Same; wager-policy.—Such certificate being procured for the benefit 
of a third person, who was not related to the member by consan- 
guinity or affinity, but who was to pay the dues and assessments, 
and was to receive two-thirds of the proceeds when collected, the 
contract is in the nature of a wager policy of insurance, and is 
void on principles of public policy. Jb. 251. 


INTEREST. 
1. Liability of administrator for interest.—It is the duty of an adminis- 
trator to make settlement and distribution, so soon as the estate is 
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in proper condition; and if he neglects to do so, he is liable for 
interest on the funds in his hands, although he may have kept 
them on deposit unemployed. Englehardt v. Yung’s Heirs, 535, 

2. Same.—Where all the debts are shown to have been paid within 
six months afterthe grant of administration, and no special reasons 
are shown for continuing the administration beyond the period 
allowed for creditors to file their claims, six months after the ex- 
piration of that period is a sufficient time within which to make 
reparations for a final settlement, and interest should be charged 
rom that time. Jb. 535, 

3. Interest on rents ; as against agent purchasing at sale of principal’s 
property.—In stating the account in such case against the agent 
(or purchaser), when he is chargeable with rents, the chancellor 
has a large discretion in the allowance of rests in calculating in- 
terest, dependent upon the amounts collected and the times when 
collected, the statutory rule as to the application of partial pay- 
ments not being just or applicable in all cases. In this case, 
on the facts shown by the record, rests should be made every six 
months. Adams v. Sayre, 509. 


JUDGMENTS, AND DECREES. 


1. Judgment against one of several defendants, in action on note.—In an 
action against two or more persons as joint makers of a promissory 
note, or other contract made joint and several by statute (Code, 
§§ 2905, 2919), judgment on verdict may be rendered against 
one, and in favor of the others. Burns & Co. v. Moore and McGee, 
339. 

2. Judgment by default, without jury.—An action on a policy of insur- 
ance against fire, to recover for a loss of the insured property, is 
not ‘‘ founded on an instrument of writing ascertaining the plain- 
tiff’s demand ”’ (Code, § 3032); and it is error to render judgment 
final by default, without the intervention of a jury. Fire Insur- 
ance Co. v. Fowler & Co., 372. . 

3. Form of judgment in statutory claim suit.—In a statutory claim suit 
to try the right to property on which an execution has been levied, 
the issue being found against the claimant, judgment should be 
rendered declaring the property liable to the satisfaction of the 
execution ; and it is erroneous to render a judgment, in the first 
instance, against the claimant and his surety, for the assessed 
value of the property, before the bond has been returned forfeited. 
Langworthy v. Goodall, McLester & Co., 328. 

Same.—The judgment, following the verdict, should specify the 
separate value of the several articles; and where the claim was 
interposed to property on which an attachment had been levied, 
the judgment should declare the property ‘‘ subject to the levy of 
the attachment, and that it be condemned to the satisfaction of the 
judgment, if one is obtained ;’’ but, when the levy is made under 
an execution, it is sufficient if the judgment declares that the prop- 
erty be ‘‘ condemned to the satisfaction of the plaintiff’s debt.” 
Townsend v. Brooks, 308. 

5. Same; in detinue.—In a statutory action for a team of oxen, a log- 
cart, and fixtures (Code, § 2944), judgment on verdict being 
rendered for the plaintiff, the separate value of the several articles 
sued for should be ascertained and specified. Jones v. Anderson, 
427. 

Judgments and decrees; from what day operative.—The rule of the 

English courts, which regards a term of court as a single day, and 

all judgments rendered during the term as rendered on the first 

day, is never allowed to prevail over the substantial equities of 
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third persons; and it has never been adopted in our practice, 
which assigns to judgments and decrees the exact date on which 
they are rendered. Powe v. McLeod & Co., 418. 

7. Death of party after submission, and while cause is held under advise- 
ment.—By the settled practice of this court, when a cause has been 
submitted for decision, and one of the parties dies while it is held 
under advisement, his death does not affeet the validity of the 
judgment afterwards rendered, which is declared on its face to take 
effect as of the day of submission; but the court will not extend 
this rule to a judgment or decree rendered by the primary court, 
under similar circumstarces, after the death of an indispensable 
party, whose administrator amd heirs have never had a day in 
court. Ib. 418. 

8. Presumption in favor of judgment.—To justify a reversal, the record 
must affirmatively show error, else the presumption of correctness 
will be indulged in favor of the judgment. Guilmartin v. Wood, 
204. 

9. Conclusiveness of judgment.—A judgment by default, in a summary 
proceeding against a tax-collector and the sureties on his official 
bond, is conclusive as to the amount then due from the collector 
to the State; and neither he nor his sureties can, in any subse- 
quent litigation with the State, claim credits which might have 
been set up in defense of that suit. The State v. McBride, 51. 

10. Finality of decree.—As a general rule, there can be but one final 
decree on the merits of ac@ause, and it can not be altered at a sub- 
sequent term; but a decree may be partly final, and partly inter- 
locutory—as, where an account is ordered to be stated between 
the parties; in which case, an appeal would lie from it, and also 
from the subsequent decree based on the register’s report and 
statement of the account. Adams v. Sayre, 509. 

11. Same, in this case.—In this case, the bill was filed by a mortgagor, 
seeking to redeem his lands from a purchaser at the mortgage sale, 
on the ground that he bought by collusion with the mortgagee, or, 
in the alternative, that he was plaintiff’s agent in charge of the 
property, with power to sell, and therefore could not purchase for 
himself. The chancellor held the complainant entitled to relief, 
but did not state under which aspect of the bill, and ordered the 
register to state an account; and on appeal to this court, his de- 
cree was affirmed, on the ground that the complainant was entitled 
to relief under the second aspect of his bill. Held, that the chan- 
cellor, aiter this aflirmance, might modify and change his instruc- 
tions to the register as to the principles on which the account 
should be stated. Jb. 509. 

12. Amendment of decree nune pro tunc.—A decree in chancery can not 
be amended, nunc pro tunc, ata subsequent term, except upon 
evidence which is matter of record, or quasi-record. Kemp v. 
Lyon, 212. 

13. Conclusiveness of recitals in decree.—Recitals in a decree, as to mat- 
ters admitted, or done by consent, are conclusive in this court, 
being considered as facts judicially ascertained. Kemp v. Lyon, 
212, 

14. Sale of decedent’s lands under probate decree; conclusiveness of order 
for conveyance to purchaser.—An order of the Probate Court, made 
on an administrator’s report of the payment of the purchase- 
money for land sold by him under a former decree, and directing 
him to execute a conveyance to the purchaser, like the order of 
sale, necessarily involves a judicial determination of the fact that 
he is such administrator; and an administrator de bonis non, filing 
a bill to enforce a vendor’s lien on the land, can not impeach the 

decree on the ground that, in fact, the administrator’s term of 
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office had expired before he made the report, and before the pur- 
chase-money was paid to him. Farley v. Dunklin & Reese, 530. 

15. Amendiny or annulling judgment at subsequent term.—When a judg- 
ment is void for want of jurisdiction, it may be vacated and set 
aside, on a proper application, at any subsequent term; but, when 
it is not void, the court has no power to alter, vary or annul it, 
after the expiration of the term at which it was rendered, except 
for the correction of clerical errors or omissions, or to amend nune 
pro tune on the record. Baker v. Barclift, 414. 

16. Same; conclusiveness of order vacating former order.—On applica- 
tion by the administrator de bonis non of an insolvent estate, to 
set aside an order of the Prebate Court made at a former term, 
allotting a homestead to the widow and minor child; the petition 
being filed by a proper party, and the court having jurisdiction 
both of the parties and the subject-matter; its judgment setting 
aside the order as prayed can not be collaterally impeached, on 
the ground that the order set aside was only irregular, but is con- 
elusive until set aside by some appropriate direct proceeding. 
Ib. 414. 

Annulling void judgment or decree.—All courts possess the inherent 
power to vacate, on motion, within a reasonable time, any judg- 
ment or order which is on its face void, or so grossly irregular as 
not to reach the ends which the record shows were aimed at; and 

- if the judgment or order is not void on its face, notice of the mo- 
tion to vacate should be given. Glass v. Glass, 368. 

Entering satisfaction.—Neither the guardian ad litem of an infant, . 
nor an attorney employed by him to protect the interests of the 
infant, has authority to receipt for or enter satisfaction of a judg- 
ment or decree recovered for the infant. Jb. 368. 

19. Same; remedy against entry of satisfaction.—When a guardian ad 
litem for an infant, ‘‘as attorney in fact and of record for said 
minor, acknowledges in open court satisfaction of’’ a decree ren- 
dered in favor of the infant, ‘‘ possibly the entry of satisfaction 
may be treated as a nullity, and execution sued out on the decree 
notwithstanding such entry; but, for the sake of regularity, it 
would be more seemly to have the order vacated, and, possibly, a 
revivor of the decree, before suing out execution. J b. 368. 

20. Merger of judgment by affirmance.—When a judgment or decree is 
affirmed by this court on appeal, the decree or judgment of the 
court below is merged in the judgment of affirmance; and that 
court can not afterwards make any order modifying or altering it. 
Werborn v. Pinney, 291. 

21. Assignment of judgment, or claim in suit; contest between assignees. 
Plaintiff’s attorney of record having received the money collected 
on a judgment, and paid it over to a creditor who claimed under a 
verbal transier by plaintiff made before the institution of the suit; 
if a valid transfer was in fact made, neither the plaintiff himself, 
nor a subsequent assignee, could recover the money by action; 
and if no valid transfer was in fact consummated, a subsequent 
assignee might maintain an action fur money had and received 
against such creditor, without regard to the date of the assign- 
ment. Haitchett v. Molton, 410. 

22. Judgments against contractor by workmen, and against employer as 
garnishee; admissibility as evidence against substituted contractor. 
Judgments recovered before a justice of the peace, against the 
original contractor, in favor of workmen employed by him, and 
against the employer as garnishee, are res inter alios actzx as against 
the substituted contractor, and neither binding on him, nor admis- 
sible as evidence against him, when he was not made a party to 
the proceedings. Railroad Co. v. Schaffer, 233. 
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23. Former judgment; effect as admission of partnership.—When two 
are sued as partners, a judgment by default on personal service 
may operate as an admission of the fact of partnership, in a sub- 
sequent action by a third person against either one of them; but, 
when the action is not founded on an instrument of writing pur- 
porting to be signed in the partnership name, the execution of 
which can only be denied by a sworn ple1, and the general issue is 
pleaded, or other general plea denying their liability, a judgment 
against the defendants is not admissible evidence against either of 
them, ina subsequent action by a third person, as an admission of 
the partnership. Railroad & Banking Co. v. Smith, 572. 

24. Judgment creditors; statutory protection against parol trusts.—Under 
the statute for the protection of purchasers and creditors against 
parol trusts in lands of which they have no notice (Code, § 2200), 
as judicially construed by this court, while creditors are placed on 
the same footing as purchasers, the protection of the statute is 
only extended to judgment creditors who have acquired a lien; 
and a creditor who has recovered a judgment before a justice of 
the peace, and had his execution levied on land in default of per- 
sonal property, but receives notice of such trust before he procures 
an order for the sale of the lands, and then becomes the purchaser 
at the sale under his execution, is not entitled to the protection of 
the statute. Dickerson v. Carroll, 377. 


JURORS AND JURY. 


1. Competency of juror opposed to capital punishment on circumstantial 
evidence.—Where the indictment charges a capital felony, a person 
summoned as a juror, who states on his voir dire ‘‘ that he would 
convict on circumstantial evidence, but would not hang on such 
evidence ’’ (Code, § 4883), may be challenged for cause by the 
State. Griffin v. The State, 18. 

2. Objections to special venire.-—Under the provisions of the special 
statutes regulating the drawing of jurors in Dallas and other coun- 
ties (Sess. Acts 1882-3, pp. 273, 446), the special venire in a capital 
‘ase being drawn in the presence of the court, by the officers de- 
signated by law, and a copy thereof served on the prisoner, the 
failure of the sheriff to find one of the persons so drawn is no 
ground for quashing the venire. Jackson v. The State, 26. 

3. Same; mistake in name of juror.—A mistake in the name of a person 
summoned as a juror is not, under the general statute (Code, § 
4876), a ground for quashing the venire, ‘‘ unless the court, in its 
discretion, is of opinion that the ends of justice so require ; but the 
court must, in such case, direct the name of such person to be dis- 
carded, and others to be forthwith summoned ;”’ and said special 
statute containing no express provision inconsistent with this gen- 
eral law, the court may properly follow it, and its action is not re- 
visable. Ih. 26. 

4. Tria! by jury, in Probate Court.—The Probate Court, unlike the 
Chancery Court, has no power, ex mero motu, to summon a jury to 
determine disputed questions of fact, but the right toa trial by 
jury is given, with few exceptions, only on the application of either 
party; and if neither demands a jury, the court can not order and 
summon one. Jaques v. Horton, 238. 

5. Exemptions from jury service; repeal of law granting.—Exemption 

from service on juries is granted to particular persons or classes 

on grounds of public policy, and is always subject to legislative 
regulation or repeal; and when the law granting it is repealed, 
the right of exemption ceases, even in favor of those persons who, 
by the performance of specified services, have earned an exemp- 
tion under its provisions. Dunlap v. The State, 460, 
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6. Same; in Mobile.—The special act approved December 9th, 1841, 
incorporating several fire companies, and exempting the members 
thereof from jury service, was repealed, as to the grant of such ex- 
emptions, by the statute approved February 20th, 1883 (Sess. Acts 
1882-3, p. 501); and exemptions earned under its provisions are 
thereby taken away. Tb. 460. 

7. Oath of petit jury.—aA recital in the judgment-entry, in a criminal 
case, that the jury ‘“‘ were sworn well and truly to try the issue 
joined,’’ without more, does not show a substantial compliance 
with the statute (Code, § 4765), but negatives the idea that the 
proper oath was administered ; and the error will work a reversal 
of the judgment. Cary v. The State, 78. 

8. Polling jury.—The statute secures to the defendant, in a criminal 
case, a right to poll the jury (Code, § 4920), in order to ascertain 
whether the verdict is unanimous; but, in polling them, inquiry 
can not be made into their several reasons or motives for assenting 
to the verdict. Winslow v. The State, 42. 





JUSTICE OF THE PEACE. 


1. Appeal from justice’s court; how tried.—On appeal from a justice’s 
judgment, the trial is entirely de novo; and the justice’s judgment, 
or the result of the trial before him, can not be considered for any 
purpose. Harsh, McLean & Hardison v. Heflin, 499. 

Appeal to jury, from justice’s judgment.—The statute which gives 
an appeal to a jury, from a judgment rendered by a justice of the - 
peace (Code, § 3619), is not confined to actions for the recovery of 
specific property (§ 3618), but applies also to actions founded on 
contracts, and actions for the recovery of damages. Railroad Co. 
v. Hughes, 590. 

. Execution on justice’s judgment, issued after lapse of six months.—An 
execution issued by a justice of the peace, more than six months 
after rendition of the judgment (Code, §§ 3658-9), though irregular, 
and liable to be quashed on motion, is not void. Sandlin v. An- 
derson, Green & Co., 408. 

4. Judgment creditor; when not entitled to protection against vendor’ s lien. 
A creditor who has recovered a judgment before a justice of the 
peace, and had his execution levied on land in default of personal 
property, but receives notice before he procures an order for the 
sale of the lands, and then becomes the purchaser at the sale un- 
der his execution, is not entitled to the protection of the statute 
(Code, § 2200), against a vendor’s lien. Dickerson v. Carroll, 377. 

5. Costs in criminal cases; how paid.—When a criminal prosecution, 
commenced before a justice of the peace, is removed into the Cir- 
cuit Court, hy appeal or otherwise, the costs must be ‘‘ there taxed 
and collected like other costs’’ (Code, § 5038); but this provision 
does not make the fees of the justice payable out of the fund aris- 
ing from fines and forfeitures (/b. § 4461), as the fees of officers of 
court are in certain cases. McPherson v. Boykin, 602. 
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LANDLORD AND TENANT. 


1. Rent as incident to reversion.—Rent is an incident of the reversion, 
and passes with it to an assignee, unless expressly reserved or 
severed. Steed v. Hinson, 298. 

2. As between lessor and lessee, whose title will prevail.—If the de- 
fendant entered under an executory agreement for a lease, he has 
no legal title which will defeat the plaintiff’s recovery, though he 
may maintain an action at law for damages, or a bill in equity for 
specific performance; but, if he entered under an executed lease, 
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and the term has not expired, he may successfully defend the 
plaintiff's action. Harrison v. Parmer, 157. 

3. Whether contract is lease, or executory agreement for lease.—A writ- 
ing having been drawn up and signed by both parties at their first 
interview, duly attested, describing the premises to be let, the 
commencement and duration of the term, and the annual rent to 
be paid, this is sufficient to satisfy the requisitions of the statute 
of frauds (Code, §§ 2121, 2145), and to make a binding contract; 
but the addition of these words, ‘‘ Notes and papers to be drawn 
up as soon as convenient,’’ shows that the parties considered the 
transaction as incomplete, and the writing is only an executory 
agreement for a lease. Ib. 157. 

4. Same.—A writing having been drawn up at the second interview 
between the parties, which specified particularly the duties and 
obligations of the lessee, was signed by him, and delivered, with 
his notes for the rent as specified, to the lessor, who thereupon 
surrendered to him the original writing; this, without more, 
would amount to an executed lease, and the lessor would be held 
to have waived any stipulations not contained in the writing. 
But, it being further shown that the parties separated with the 
understanding that they were to meet a third time, when a dupli- 
cate of the writing signed by the lessee was to be prepared and 
signed by the lessor, and the first writing was to be then surren- 
dered by the lessee, and that this was not done at the third meet- 
ing; these facts show that the parties considered the transaction 
as still incomplete, and the writings operate only as an executory 
agreement for a lease. Jb. 157. 

. Landlord’s statutory lien for advances.—The landlord’s statutory 
lien, for advances made to his tenant (Code, §§ 3467-70; Sess. 
Acts 1878-9, p. 72), is much more comprehensive than the lien 
given to any other person making advances, and embraces ‘‘every- 
thing useful for the purposes enumerated, or tending to the sub- 
stantial comfort and well-being of the tenant, his family, or persons 
employed about the service ;’’ and this lien laps over from year to 
year, for any balance due, so long as the tenancy continues. 
Cockburn v. Watkins, 486. 

3. Affidavit for attachment.—When an attachment is sued out to enforce 
a landlord’s statutory lien for advances, it is not necessary that 
the affidavit should specify the peculiar articles advanced, or set 
forth an itemized account; it is sufficient if it shows that the rela- 
tion of landlord and tenant existed, that advances for the a 
specified were made, that a specitied balance remains unpaid, and 
that a statutory ground for sujng out an attachment exists. Jb. 
486. 

Same; averment of demand.—When an attachment is sued out by a 
landlord, for advances made to his tenant and past-due (Code, § 
3472), the affidavit must aver that demand of payment was made 
before action brought; and this must be averred specially, not by 
way of recital merely. Bell v. Allen, 450. 

8. Same; averment of relation of landlord and tenant.—The affidavit 
for the attachment should also aver, or show, that the relation of 
landlord and tenant existed between the parties when the advances 
were made; but this sufficiently appears from an averment that 
the defendant rented lands from the plaintiff during the year 
specified, and worked and cultivated them during the year. Ib. 450. 

9. Same.—If the affidavit avers or shows that the relation of landlord 
and tenant existed between the parties when the advances were 
made, it is not necessary that the relation should be shown to have 
still continued when the attachment was sued out. Jb. 450. 

Conflicting liens of landlord and third person.—The landlord’s lien 


cr 


oo 
Y 


~ 
. 











688 


LANDLORD AND TENANT—Continued. 


LARCENY. See Criwinar Law, 61-63. 
LEGACIES. 


1. 


2. 


~ 


‘= 


5. 


= 








INDEX. 


on the crops raised by his tenant, for rent and advances (Code, § 
3467), is superior to that of a merchant who makes advances under 
a crop-lien contract (Jb. §§ 3286-7), and must prevail when prop- 
erly asserted ; yet, if the merchant sues out an attachment to en- 
force his lien, and the landlord becomes surety for his tenant ona 
replevin bond, being thereby estopped from denying the liability 
of the property to the attachment, after judgment by default, he 
can not afterwards maintain an action against the plaintiff therein, 
as for a conversion of the crop with notice of his lien. Brown rv. 
Hamil, 506, 


Election to take under will.—Whoever accepts a benefit under a will, 
must conform to all its provisions, and renounce any right incon- 
sistent with them; he can not claim both under and against the 
will. Howze v. Davis, 381. 

Bequest construed as to forbearance of debt.—A testamentary provi- 
sion in these words: ‘‘ If, at my death, the indebtedness now due 
me from my nephews, to secure which I have mortgages executed 
by them, is not paid, I will and direct that my executors shall not 
force them to pay the same, but that my said nephews shall have 
three years in which to pay said balance—that is, one-third of said 
balance to be paid at the end of one year after my death, one-third 
at the end of two years, and the other at the end of the third 
year,’’—is not a bequest of absolute forbearance for three years, 
but of partial and qualified forbearance, conditioned on the pay- 
ment of one-third of the debt each year. Jb. 381. 

Rights of creditors, as against legatees.—As against the claims of 
creditors, a testator can not donate property, nor forgive a debt, 
nor forbear its collection, so as to postpone or delay them beyond 
the time prescribed by the statute; but, as regards the legatees 
themselves, he has the right of absolute disposal—he may fix the 
time when legacies shall be payable, or burden them with charges, 
may release a debtor, or direct forbearance in the collection of the 
debt. Jb. 381. 

Set-off by legatees, in action by executor.—When the executor has 
not assented to a legacy, or when the time has not arrived at 
which by law it becomes payable, or the circumstances do not 
exist on the occurrence of which it becomes payable, the legatee 
can not set off the pecuniary provision made for him by the will, 
against an action by the executor for money due to the testatur’s 
estate. Jb. 381. 

Remedies of legatee, legal and equitable-—Whether an executor, dis- 
regarding the provisions of the will as to forbearance to a debtor, 
and bringing a premature and unnecessary suit against him, should 
be compelled to observe the provisions of the will, can not be 
litigated in the action at law, but depends, as in analogous cases 
in which he may be compelled to assent to a legacy, on the condi- 
tion of the estate and other circumstances, which can only be de- 
termined in a court of equity. Jb. 381. 

When sole legatee may sue, as ‘‘ person really interested.’’—A_ sole 
legatee, who is also nominated as executor, but has not qualified 

as such, can not maintain an action at law in his own name indi- 

vidually, as the person really interested (Code, § 2890), on a 

promissory note payable to his testator, when there is no proof of 

the non-existence or payment of debts, or of facts authorizing the 
er of such non-existence or payment. Wood v. Cosby, 
57. 
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LICENSES. 


1. License-tax on telegraph companies; constitutionality of.—The port 
of Mobile having express authority under its charter, or act of 
incorporation, to impose a license-tax “upon all persons or cor- 
porations trading or carrying on any business, trade or profession, 
by an agent or otherwise, within the limits of said corporation,”’ 
and having imposed, by ordinance, a license-tax of $225 on all 
‘*telegraph companies’’ doing business within the limits of the 
corporation ; held, on the authority of Osborne v. Mobile, 16 Wall. 
479, that said ordinance, in its application to a telegraph company 
which had complied with the requirements of the act of Congress 
(Rev. Stat. §§ 5263 et seqg.), is not violative of the constitutional 
provision which confers on Congress the power ‘‘ to regulate com- 
merce with foreign nations and among the several States.’’ Port 
of Mobile v. Leloup, 401. 

2. License-tax on retailers of spirituous liquors, under revenue law o 
1876.—Under the provisions of the revenue law approved Marc 
6th, 1876, imposing a license tax on retailers of spirituous, vinous, 
or malt liquors (Sess. Acts 1875-6, pp. 79-80), the price of the 
license in the city of Mobile, outside of certain designated limits, 
is reduced to $75; but the other provisions contained in the para- 
graph declaring this limitation, as transcribed into the Code 
(§ 494, subd. 2), apply to the entire subdivision of the section, and 
are not confined to the portions of the city of Mobile in which a 
reduced license is imposed. Foster v. Burt, 229. 

3. Same.—Under this construction of the statute, when a license for 
retailing liquors is taken out after the first day of January, the 
full price for the whole year must be paid, though a license for any 
other business or occupation, if taken out after the first day of 
July, is only one half the price for the whole year. Jb. 229. 


LIEN. 


1. Of agricultural superintendent; see that title. 

2. Of contractor, or mechanic; see Mecnanics’ LIEN. 
3. Of landlord; see LANDLORD AND TENANT. 

4. Of vendor; see VENDOR AND PuRCHASER, 10-14. 


LIMITATIONS, STATUTE OF. A 


1. When statute begins to run.—As a general rule, the statute of limi- 
tations does not begin to run, until there is somé one entitled to 
sue, and some one liable to be sued; but, when it has once begun 
to run, an intervening disability does not suspend its operation. 
Baker v. Barclift, 414. 

Estoppel against administrator ; suspension of statute of limitations 
as against estate.—If an administrator rents from his intestate’s 
widow lands which have been improperly allotted to her as a 
homestead, he is thereby estopped, while in possession as her 
tenant, from disputing her title, or asserting the rights of an ad- 
ministrator to the lands; but his possession is not adverse to the 
estate, and the statute of limitations, as against the estate, is sus- 
pended during his possession and continuance in the office of ad- 
ministrator. Jb. 414. 

. Staleness, and statute of limitations; how pleaded.—Staleness proper, 
or great lapse of time unexplained, apparent on the face of the 
bill, is a good ground for dismissing it on motion for want of equity ; 
but the statute of limitations as a defense, especially when avail- 
able to some of the defendants only, must be pleaded, or taken by 
demurrer when the facts appear in the bill. spy v. Comer, 501. 

4. Limitation of prosecution for misdemeanor.—The statutory bar to a 

prosecution for a misdemeanor is twelve months (Code, § 4644), 


to 


wo 











<li 


690 bicna DEX. 


LIMITATIONS, STATUTE OF—Continued. 


unless facts are affirmatively shown which take the particular case 
out of the operation of the general statute, and bring it within 
some one of the specified exceptions. Bube v. The State, 73. 

5. Same; exception as to new indictment preferred after abatement of 
Jirst.—When a prosecution is commenced by warrant issued by a 
justice of the peace, returnable into the County Court, for an offense 
of which that court has no jurisdiction, and proceedings are re- 
moved by the defendant, after conviction, into the Circuit Court, 
where they are abated and quashed, and an order made allowing 
an indictment to be preferred (Code, §§ 4817-20); these facts do 
not avoid the statutory bar, if the indictment is not found until 
after the expiration of twelve months from the commission of the 
offense. Jb. 73. 


MANDAMUS. 


1. When mandamus lies to clerk, in matter of approving attachment bond. 





In approving an attachment bond, the clerk to whom it is tendered 
acts in a quasi judicial capacity; and when he refuses to approve 
it, either because he considers the sureties insufficient, or for no 
assigned reason, his refusal will not be controlled or reviewed by 
mandamus; but, when he refuses to act on the bond tendered, or 
bases his refusal to accept it on a specified reason which is insufli- 
cient in law, mandamus will lie, not to compel his approval, but 
to require him to pass upon the sufficiency of the bond without 
regard to the supposed defect. Mut. Insurance Co. v. Cleveland, 
$21. 

2. To probate judge, in matters of exemptions.—This court will not - 
award a mandamus to a probate judge, commanding him to vacate 
an order requiring an administrator to pay a sum of money to the 
intestate’s widow, as exempt from sibnidaiation and the pay- 
ment of debts (Code, §§ 2825-7), until a proper application has 
been first made to the Circuit Court, and peinaed. Ex parte 
Pearson, 521. 


MECHANICS’ LIEN. ' 

1. When substituted contractor may enforce statutory lien.—When a 
contract for the construction of a house is transferred by the con- 
tractor, with the consent of the employer, after the commence- 
ment of the work, to another person, with whom the employer 
then agrees to deal in future ‘* asif he was the original contractor,” 
and who afterwards completes the work according to the stipula- 
tions of the contract; the person thus substituted may enforce the 
statutory lien given to original contractors (Code, §§ 3440-47), and 
the employer is estopped from denying that he is the original con- — 
tractor. Railroad Co. v. Schaffer, 233. 

2. Same ; may sue as party really interested.—The substituted con- 
tractor, with whom the employer agrees to deal in future ‘‘ as if he 
were the original contractor,’’ may maintain a statutory action to 
enforce the lien in his own name, as ‘‘ the party really interested ”’ 
(Code, § 2890), although he has agreed to pay over to the original 
contractor a specified part of the profits he might realize by the 
contract. Jb. 233. 

3. Judgments against contractor by workmen, and against employer as 

arnishee; admissibility as evidence against substituted contractor. 
5 udgments recovered before a justice of the peace, against the 
original contractor, in favor of workmen employed by him, and 
against the employer as garnishee, are res inter alios actz as against 
the substituted contractor, and neither binding on him, nor admis- 
sible as evidence against him, when he was not made a party to 
the proceedings. Jb. 233. 
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MORTGAGES. 


1. Proof of execution of mortgage.-—When the plaintiff claims the 
personal property in controversy under a mortgage, or other 
written instrument, which is attested by subscribing witnesses, its 
execution must be proved by one or both of them, or a proper 
predicate must be laid for the introduction of secondary evidence ; 
and the grantor’s admission of its execution, not made in judicio, 
or in open court, does not dispense with this proof. Askew 
Brothers v. Steiner & Lobman, 218. 

2. Payment of mortgage debt.—When a mortgage conveys personal 
property, payment of the mortgage debt satisfies and extinguishes 
the mortgage, and the mortgagee can not afterwards maintain an 
action at law founded on it. Jhb. 218. 

3. Same.—A mortgagee of personal property holds it in trust for the 
payment of the mortgage debt; and when he takes possession, 
and sells or converts it to his own use, applying the proceeds of 
sale, with the consent of one only of two joint mortgagors, to the 
payment of another debt, the mortgage is satisfied so far as the 
rights of the other mortgagor are concerned. Jb. 218. 

4. Purchase by mortgagee at sale under power ; equitable relief to him. 
When a mortgagee becomes the purchaser at his own sale,under 
a power in the mortgage, he does not thereby acquire any title be- 
yond that vested in him as mortgagee; but, being bound by the 
sale, he may come into equity to have it confirmed and his title 
perfected, unless the mortgagor makes a seasonable application to 
set aside the sale and be let in to redeem ; and he may offer in his 
bill to have the lands re-sold at the option of the mortgagor, 
although the latter has, by his laches, lost the right to ask a resale. 
McHan v. Ordway, Dudley & McGuire, 347. 

5. Retention of possession by mortgagor, as evidence of fraud.—The re- 
tention of possession by the mortgagor of personal property 
becomes a badge of fraud only when prolonged for an unreasona- 
ble time after the law-day. Sandlinv. Anderson, Green & Co., 408. 

. Mortgage declared general assignment, at instance of creditors —A 
mortgage executed by an insolvent debtor, for the protection and 
indemnity of his sureties on official bonds, will be declared and 
enforced as a general assignment (Code, § 2126), at the instance of 
his other creditors, when it conveys all of his property; but, as to 
property conveyed by it belonging to his wife, who joined with 
him in its execution, such creditors have no right torelief. Watts 
v. Eufaula Nat. Bank, 474. 

. Payment of mortgage debt, as defense to action.—Payment of the 
mortgage debt, before suit brought, is a complete defense to an 
action of detinue for the mortgaged property, or the statutory 
action for the recovery of specific chattels. Marcus v. Robinson, 
550. 

8. Parties to bill for foreclosure.—The heirs of the deceased mortgagor, 
and his personal representative, are necessary parties to a bill 

which seeks the foreclosure of a mortgage; and the appointment 
of an administrator ad litem does not dispense with the necessity 
of bringing in the regular administrator. Bell v. Hall, 547. 

9. Purchase by agent, at sale of principal’s property.—When an agent’ 
having control of his principal’s property, with power to rent and 
sell, becomes the purchaser at a sale under a mortgage, his pur- 
chase is not void, but, like a purchase by a mortgagee at his own 
sale, is voidable merely, at the option of his principal, seasonably 
expressed ; and when the principal seeks to set aside the sale, he 
will be required to do equity. Adams v. Sayre, 510. 

10. Same ; statement of account on disaffirmance of sale.—The principal, 
seeking to set aside the agent’s purchase at the mortgage sale, 
will be required, at least, to refund the purchase-money paid, with 
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interest, moneys expended in repairs and permanent improve- 
ments, taxes, and other lawful charges, with interest thereon; 
while the agent will be required to account for rents and _ profits, 
or, if in possession, for use and occupation, as of the value of the 
property when he took possession, not estimating the increased 
value by reason of his improvements. Jb. 510. 

Same ; allowance for commissions, attorney’s fees, etc.—The agent 
having become the purchaser at a mortgage sale, and claiming to 
hold possession in his own right, he is not entitled, as against his 
principal, seeking to set aside the sale and to redeem, to compen- 
sation for his management of the property during such possession, 
nor for attorney’s fees and costs incurred in ejecting a defaulting 
tenant. Jb. 510. 


- Same ; allowance on account of mortgage debt assigned.—The equity 


of redemption being cut off by the sale under the mortgage, and 
the mortgage debt extinguished to the amount bid at the sale, if 
the agent afterwards takes an assignment of the mortgage and 
secured debt, by a separate transaction, he holds this demand, as 
against the principal, subject to abatement on account of usuriots 
interest paid, or other equities existing between the mortgagor 
and mortgagee at the time of the transfer. Jb. 510. 


NEGLIGENCE. 


1. 


2. 


3. 


4. 


Contributory negligence ; charge ignoring part of evidence.—In an 
action to recover damages for personal injuries sustained by a pas- 
senger on a railroad, contributory negligence being pleaded as a. 
defense, and some evidence being adduced to support it, a charge 
asked which ignores that evidence, making the defendant’s liability 
depend only on the care and dilligence exercised by its servants, 
is properly refused. Thompson v. Duncan, 334. 

Standing near open door of car ; notice or warning of danger.— If 
there be any danger in standing near an open side-door of a car, 
when a train is starting or in motion, it is not an unreasonable 
presumption that persons of ordinary prudence are aware of it;”’ 
and when a person, so standing, is thrown from the car by the 
shock attendant on its coupling with the train, and thereby injured, 
he can not complain that he was not notified of his danger, nor 
warned of the coming shock. Jb. 334. 

Contributory negligence ; burden of proof as to.—Contributory neg- 
ligence is defensive matter, which the plaintiff is not required to 
negative in the first instance; and a charge which asserts that, 
‘* before the plaintiff can be entitled to recover, the jury must be 
satisfied from the evidence (1) that the defendant, his agents or 
servants, have been guilty of fault or negligence, (2) that plaintiff 
has been thereby injured, and (3) that this damage has been 
without the lack of any reasonable care on his part,’’? misplaces 
the burden of proof, and is erroneous. Jb. 334. 

Same ; when available as defense.—Negligence on the part of the 
laintiff himself, to be available as a defense to an action, ‘‘ must 
ave contributed proximately to the injury ;’’ ‘‘ contributed in any 

_ to the or gered of the injury,,’ is not an accurate expression, 
and is probably misleading. Jb. 334. 


NOTARY PUBLIC. 


1. 


Term of office.—Of the two classes of notaries public whom the 
governor is authorized to appoint, those ‘‘ having the jurisdiction 
of justices of the peace hold their offices three years from the date 
of their commissions ’’ (Code, § 1325), while the others hold, after 
the expiration of three years, ‘‘until their successors are quali- 
fied.’’ Cary v. The State, 78. 
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2. Warrant of arrest, issued by notary public as justice of the peace, 
after expiration of term of office.—A warrant of arrest issued by a 
notary public, as ex officio a justice of the peace, after the expira- 
tion of his term of office, has no legal validity, and does not au- 
thorize an arrest by an officer in whose hands it is placed, unless 
facts are shown which are sufticient to uphold the acts of the no- 
tary as an officer de facto. Ib. 78. 

3. Same.—An expired commission is not color of title to the office of 
a notary public; yet a re-appointment may be presumed from 
facts which would not justify the presumption of a popular elec- 
tion, and he may be held an officer de facto after the expiration of 
his commission. Jb. 78. 


OFFICERS. 


1. Officer de facto.—The official acts of an officer de facto are just as 
valid for all purposes, so far as the public and third persons are 
concerned, as those of an officer de jure; but, to constitute an offi- 
cer de facto, color of election or appointment must be shown, or 
else an exercise of the office, and an acquiescence therein on the 
part of the public, for a length of time which would afford a strong 
presumption of at least a colorable election or appointment. Cary 
v. The State, 78. 

2. Same; notary public whose commission has expired.—An expired 
commission is not color of title to the office of a notary public; yet 
a re-appointment may be presumed from facts which would not 
justify the presumption of a popular election, and he may be held 
an officer de facto after the expiration of his commission. Jb. 78. 

3. Judicial notice of public officers.--Courts are required to take judi- 
vial notice of the various commissioned officers of the State, and 
to know their official signatures, the extent of their authority, the 
dates of their commissions, and the expiration of their respective 
terms of office. Jb. 78; Sandlin v. Anderson, Green & Co. 403. 

4. Official acts; presumption in favor of regularity. Guesnard v. L. & 
N. Railroad Co., 453; Kemp v. Lyon, 212. 

5. Official bonds; see Bonps, 5, 6. 


PARENT AND CHILD. 


1. Duty of support and education by father, or by surviving mother. 
The law imposes on the father, primarily, the duty and the 
obligation to maintain and educate his minor children in a 
manner commensurate with his means, although they may have 
property of their own; and if his means are not sufficient to sup- 
port and educate them according to their estate and condition, 
will supplement the insufficiency by an appropriation out of their 
property; but, on the death of the father, such duty and obliga- 
tion does not rest on the surviving mother, if the child has an 
estate of its own, or is able to earn a livelihood. Englehardt v. 
Yung’s Heirs, 534. 

2. Gratuitous support of child by surviving mother.—A mother, surviv- 
ing the father, may support her child gratuitously, though not 
bound to do so; and having done so, she can not afterwards de- 
mand and receive compensation out of its estate; but, when she 
has the control and management of the child’s estate, as guardian 
or administratrix, the support and education of the child are pre- 
sumptively a charge on that estate, and an intention on her part 
to assume it gratuitously must be clearly shown; and the fact that 
she kept no account against the child is not sufficient to raise the 

presumption of an intended gratuity, when it also appears that 
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she kept no accounts with the estate, of which she was administra- 
trix. Ib. 534. 

3. Step-father’s duty and rights.—On the second marriage of the sur- 
viving mother, the step-father is neither bound to maintain the 
children, nor entitled to their custody or earnings; and though he 
may voluntarily place himself in loco parentis towards them, by 
admitting them into his family, and treating them as members 
thereof, thereby assuming the obligation and acquiring the rights 
of a natural parent, his intention to do so is not to be hastily in- 
ferred from slight circumstances. Jb. 534. 

4. Application of above principles to case at bar.—In this case, the sur- 
viving mother had a separate estate of about $13,000, from which 
she derived an annual income of $800; and her husband’s entire 
estate devolved on their four children, he dying intestate. Her 
income was not sufficient to support herself and her children, and 
to educate them according to their estate and condition; but she 
continued to reside, with her children, in the same dwelling-house, 
until her second marriage, when her husband went to reside with 
them, and kept up the family relation as it then existed until her 
death, a period of three or four years. She qualified as adminis- 
tratrix of the estate of her first husband, but no guardian was ap- 
pointed for the children; and she kept no accounts with the chil- 
dren or the estate. Held, on the settlement of her administration 
by her surviving husband as executor, that a credit should be 
allowed, to a reasonable amount, for the maintenance and educa- 
tion of the children, not exceeding the income of their property, 
and deducting the value of any services they may have rendered. 
Ib. 534. 

5. Allowance to father, out of child’s estate—When an infant has an 
estate, and his father is unable to maintain and educate him in a 
manner authorized by it, a court of equity will make an allowance 
to the father out of the infant’s estate, to supplement the father’s 
inability, benefit to the infant being the controlling consideration 
in each case. Waldrom v. Waldrom, 285. 

6. Policy of life-insurance; interest of beneficiaries on surrender; guar- 
dianship of children by father.—When a policy of insur- 
ance is taken out by a husband and father on his own life, 
for the benefit of his wife and children, a present interest vests 
in the beneficiaries on the delivery of the policy; and if he after- 
wards surrenders the policy on payment of its cash value, receiving 
the share of his infant children as their guardian, under a regular 
appointment, he is liable to them for the amount so received, 
without regard to the parental relation, as any other guardian 
would be. Jb. 285. 


PARTNERSHIP. 


; 1. Action against partnership, on contract of partner.—If one partner 
borrows money, or purchases goods, on his own individual credit 
alone, the subsequent application of such money or goods to the 
uses of the partnership does not give the creditor any action 
against it. Guice v. Thornton, 466. 

2. Partnership note for partner’s individual debt; burden of proof. 
When money is borrowed by one partner on his own individual 
credit, the subsequent execution of a note for it in the partnership 
name, without the consent of the other partners, is a fraud on the 

artnership; and the onus is on the creditor to show their assent. 
b. 466. 

3. Commencement of partnership.—When no other time is specified in 
the articles for the commencement of the partnership, it will be 
presumed to date frcm the execution thereof, unless this presump- 
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tion is rebutted by the terms of the instrument itself; and the 
authority of each partner to bind the others, within the scope of 
the partnership business, dates from that time. Jb. 466. 

4. Articles of partnership ; admissibility as evidence, in action against 
partner.—In an action on a promissory note signed in the partner- 
ship name, against one sought to be charged as a partner, the fact 
of partnership being disputed, the written articles of partnership 
are competent evidence to prove the fact of partnership; but its 
recitals or stipulations as to the special powers or duties ot the 
partners, not bearing on the execution of the note sued on, are 
not admissible. Jb. 466. 

5. Proof of partnership.—Partnership is a fact to which a witness may 
testify, when he has knowledge of its existence; but it can not be 
proved by general reputation. Railroad & Banking Co. v. Smith, 
572. 

6. Former judgment; effect as admission of partnership.—When two are 
sued as partners, a judgment by default on personal service may 
operate as an admission of the fact of partnership, in a subsequent 
action by a third person against either one of them; but, when 
the action is not founded on an instrument of writing purporting 
to be signed in the partnership name, the execution of which can 
only be denied by a sworn plea, and the general issue is pleaded, 
or other general plea denying their liability, a judgment against 
the defendants is not admissible evidence against either of them, 
in a subsequent action by a third person, as an admission of the 
partnership. Jb. 572. 

7. Real estate belonging to partnership.—When real estate is con- 
veyed to a partnership by name, the legal title does not vest in the 
partnership, but in the several partners as tenants in common; 
though a court of equity will treat such lands, when purchased 
with partnership effects, and needed for partnership purposes, as 
personalty. Brunson v. Morgan, 593. 

8. Same.—When lands are purchased with partnership funds, and used 
for partnership purposes, or are taken in payment as a means of 
collecting partnership debts, a court of equity will treat them as 
personalty for all caper ye purposes—that is, for the payment 
of partnership debts, and the adjustment of the rights and lia- 
bilities of the several partners among themselves; but the legal 
title vests in the several partners as tenants in common, and all 
must join in a conveyance in order to pass that title; and any 
residuum that may be left, after payment of the partnership debts 
and the adjustment of the rights of the partners inter sese, retains 
all the attributes of realty. spy v. Comer, 501. 

9. Dissolution of partnership by death; rights of surviving partners. 
When a partnership is dissolved by the death of one of the mem- 
bers, the surviving partners can not, by any act or acknowledg- 
ment, revive any debt of the firm, or continue it in force, so as to 
bind the estate or effects of the deceased, if the debt is otherwise 
barred as to him; but the discharge of the estate of the deceased 
neither affects the liability of the survivors, nor changes the char- 
acter of the debt asa partnership liability. Jb. 501. ; 

10. Set-off, at law and in equity, of judgments against partner, and in 
favor of partnership.—At law, a judgment against one partner in- 
dividually is not available as a set-off, in whole or in part, against 
a judgmentin favor of the partnership, the debts not being mutual ; 
nor will a court of equity set off one judgment against the other, 
to the extent of the individual partner’s interest in the judgment 
in favor of the partnership, on the ground of his insolvency. 

Watts & Son v. Sayre, 397. 





11. Execution against partnership and partners.—An execution issued 
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on a judgment against A. and B., composing the firm of A. & B., 
may be levied on property belonging t» the partnership, or to 
either of the partners individually. Leinkauff & Strauss v. Mun- 
ter, 194. : 

12. Larceny or trespass, as between partners, and as excuse for killing. 
The defendant and the deceased being partners, or joint owners 
of a bar-room, its contents and proceeds, the taking money from 
the drawer, by the deceased, would be neither a larceny nora 
trespass, nor, of itself, would it reduce the killing from murder to 
manslaughter. Jones v. The State, 8. 

13. Exemptions; claim of partnership assets or interest.— When a partner- 
ship is dissolved by the death of one of the partners, the legal title to 
the personal assets is cast on the survivor, and the estate of the de- 
ceased has no ascertained interest in any part thereof, until the 
partnership debts and liabilities have been discharged, leaving a 
residuum ; and until this has been done, the widow’s right to 
claim an exemption therein is not waived or lost, although the 
surviving partner, as administrator of the deceased, has made 

remature payment of the debts with his own funds. Little v. 
+ omnaedl 552. 

14. Same; waiver by partner, in partnership name.—A note containing a 
valid waiver of exemptions in and to personal property, being 
signed by one partner in the partnership name, without authority 
from his co-partner, the waiver is valid and effectual against him 
and his individual property, though it does not bind his co-part- 
ner. Terrell & Vincent v. Hurst, Miller & Co., 588. ' 





PLEADING AND PRACTICE. 


1. Parties; husband and wife.—An action for the conversion of personal 
property, belonging to the equitable estate of a married woman, 
must be brought in the name of the husband as her trustee, when 
no other trustee is named in the deed, and can not be maintained 
in the names of husband and wife as co-plaintiffs. MeJZ/wain v. 
Vaughan & Wife, 489. 

2. Who may sue as ‘person really interested.’’—A sole legatee, who is 
nominated as executor, but has not qualified as such, can not main- 
tain an action at law in his own name individually, as the person 
really interested (Code, § 2890), on a promissory note payable to 
his testator, when there is no proof of the non-existence or pay- 
ment of debts, or of facts authorizing the presumption of such 
non-existence or payment. Wood v. Cosby, 557. 

3. Same.—The substituted contractor, with whom the employer agrees 
to deal in future ‘‘as if he were the original contractor,’’ may 
maintain a statutory action to enforce the lien in his own name, as 
**the party really interested’’ (Code, § 2890), although he has 


agreed to pay over to the original contractor a specified part of the 
profits he might realize by the contract. Railroad Co. v. Schaffer, 
233. 


4. Plea in abatement to affidavit.—When a plea in abatement is filed on 
account of defects in the affidavit for an attachment, only the de- 
fects specified in the plea will be considered. Bell v. Allen, 450. 

5. Presumption as to pleas.—When the plaintiff recovers a judgment 

on verdict, but the record does not show what pleas were filed, 
this court will presume that only the general issue appropriate to 
the action was pleaded. Hatchett v. Molton, 410. 

. Plea of non est factum; burden of proof.—When non est factum is 

pleaded, with other pleas, in defense of an action on a promissory 

note signed by the name of a partnership, seeking to charge the 
defendant as a partner, the onus is on the plaintiff to show the 


> 








_@Ooos @ 


_ 





i Ss Ja 





INDEX. 697 


PLEADING AND PRACTICE—Continued. 


existence of the partnership, and the execution of the note by au- 
thority of one or more of the partners (Code, § 3036); and this 
ney being adduced, the onus is shifted to the defendant to estab- 
ish any defense admissible under his pleas.—Guice v. Thorn- 
ton, 466. 

7. Joint plea by two, of defense good as to one only.—When two defend- 
ants join in a plea, which is sufficient for one of them only, it is 
bad as to both. Evans v. Richardson, 329. 

8. Waiver of partial disclaimer, by plea of not guilty and adverse pos- 
session as to entire tract.—When a disclaimer is entered as to a part 
of the land sued for, while the pleas of not guilty and adverse fos- 
session of the entire tract are interposed, if the parties go to trial, 
without objection, on these inconsistent pleas, the disclaimer will 
be treated as waived. Crosby v. Pridgen, 385. 

. Misnomer; requisites of plea.—A plea in abatement on account of a 
misnomer must not only state the defendant’s true name at the 
time the plea is filed, but must also allege that he has hitherto 
been called and known by that name, although it is not necessary 
to aver that he was baptized by that name. Bright v. The State, 96. 

10. Specification of ground of demurrer; presumption in favor of judg- 
ment.—When a demurrer is sustained to a plea which is defective, 
the grounds of demurrer specially assigned not being shown by 
the record, this court will presume that the particular defect was 
specially assigned. Ib. 96. 

11. Amendment of plea; when exception is necessary.—The refusal of the 
primary court to allow an amendment of a plea is not revisable, in 
the absence of a bill of exceptions (Code, § 4978); and the pro- 
posed amendment must be set out, or so described as to show that 
it was not demurrable. Jb. 96. 

12. Plea justifying under mortgage.—Where the defendant, in trespass 
for taking personal property, justifies under a mortgage executed 
to him by a third person, a plea averring that the mortgagor was, 
at the time, in possession of the property, claiming it as his own, 
does not show title or ownership in him, and is demurrable. Wil- 
kinson v. Searcy, 176. 


<=) 


PRESUMPTIONS. See Evipence, 56-62. 
RAILROADS. 


1. Regulation as to passengers travelling on freight trains —In allowing 
passengers to travel on freight trains, a railroad company may in- 
pose reasonable limitations; and a regulation by the defendant 
company in this case, permitting passengers to travel on a particu- 
lar freight train from Birmingham to Blount Springs, is not an un- 
reasonable restriction.—S. & N. Ala. Railroad Co. v. Huffman, 492. 

2. Rights of traveller, with ticket, on wrong train.—The plaintiff, having 
purchased, at Birmingham, a ticket to Hanceville, a station ten 
miles beyond Blount Springs, by mistake entered a freight train 
which, by the regulations of the railroad company, was not author- 
ized to carry passengers beyond Blount Springs; and being in- 
formed by the conductor, after the train had started, that he was 
on the wrong train, and could not be carried beyond Blount 
Springs, he declined to leave the train, as the conductor offered 
him an opportunity to do, and declared that he would go on; and 
having surrendered his ticket, which the conductor thereupon can- 
celled, he travelled to Blount Springs, and was there required by 

the conductor to leave the train. Held, that these facts showed no 

wrong on the part of either the conductor or the railroad company ; 
though, if the conductor had taken and cancelled the ticket on pre- 
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RAILROADS—Continued. 


sentation, without giving the information as stated, he would prob- 
ably have been guilty of a tort. Jb. 492. 


3. Liability of railroad company for mistakes and erroneous advice of 


its agents in charge.—Cases cited, in which ‘it was ruled that the 
railroad corporation was liable for the erroneous advice and direc- 
tion given by its agents in charge;’’ and the court adds: ‘‘ We 
think the rule a good one, and will adopt it.’’ Jb. 492. 


4. Vindictive damages; when recoverable.—In an action against a rail- 


road company. by a passenger, who, having purchased a ticket to 
travel on a freight train, by mistake entered a train which was not 
allowed to carry passengers beyond a station ten miles short of his 
destination, and being se informed by the conductor upon pre- 
sentation of his ticket, declined to leave the train, as he was of- 
fered an opportunity to do, and travelled to the station ten miles 
short of his destination, where he was required by the conductor 
to leave the train; a recovery can not be had for vindictive dam- 
ages, if the conductor, in requiring him to leave the train, did not 
use any actual force to eject him, nor speak to him in a rude, 
rough, or angry manner. Ib. 492. 


5. Railroad company carrying mails ; Liability to sender of lost letter, 


and form of action against.—A railroad being by law an established 
post-road, and the mails being carried along its route by the direc- 
tions of the post-office department of the government, the liability 
of the railroad company for the loss of mail matter is not that of 
a common carrier, but of a bailee for hire; and while it would be 
liable to the sender of a registered letter, if stolen or lost through © 
the negligence or want of care of its agents or servants, the bur- 
den of proof is on the plaintiff to show that the theft or loss was 
caused by such negligence, and trover is not the proper form of 
action to enforce the liability. Railroad & Banking Co. v. Lamp- 
ley, 357. 


6. Standing near open door of car; notice or warning of danger.—*‘ If 


there be any danger in standing near an open side-door of a car, 
when the train is starting or in motion, it is not an unreasonable 
presumption that persons of ordinary prudence are aware of it ;”’ 
and when a person, so standing, is thrown from the car by the 
shock attendant on its coupling with the train, and thereby injured, 
he can not complain that he was not notified of his danger, nor 
yarned of the coming shock. Thompson v. Duncan, 334. 
‘ontributory negligence; burden of proof as to.—Contributory negli- 
gence is defensive matter, which the plaintiff is not required to 
negative in the first instance; and a Bree which asserts that, . 
‘** before the plaintiff can be entitled to recover, the jury must be 
satisfied from the evidence (1) that the defendant, his agents or 
servants, have been guilty of fault or negligence, (2) that plaintiff 
has been thereby injured, and (3) that this damage has been 
without the lack of any reasonable care on his part,’’ misplaces 
the burden of proof, and is erroneous. Jb. 334. 


8. Same ; when available as defense.—Negligence on the part of the 


olaintiff himself, to be available as a defense to an action, ‘* must 
1ave contributed proximately tothe injury ;’’ ‘‘ contributed in any 
way to the happening of the injury,”’ is not an accurate expression, 
and is cehabtr misleading. Jb. 334. 


9. Same; charge on part of evidence.—In an action to recover 


damages for personal injuries sustained by a passenger on a rail- 
road, contributory negligence being pleaded as a defense, and 
some evidence being adduced to support it, a charge asked which 
ignores that evidence, making the defendant’s liability depend 
only on the care and diligence exercised by its servants, is prop- 
erly refused. Ib. 334. 
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10. Railroad corporation chartered by two or more States ; residence of. 
When a railroad extends through two or more States, and is 
operated under a charter procured from each, identical in the 
powers and privileges conferred, the corporation is a unit, and has 
a legal residence in each of the States through which its road 
runs. Railroad & Banking Co. v. Carr, 388. 

11. Action against foreign; lie when.—A_ passenger travelling on a rail- 
road in Georgia, where he resided, between the cities of Macon, 
Georgia, and Eufaula, Alabama, can not maintain an action in the 
courts of Alabama, against the Georgia railroad company as a 
common carrier, for personal injuries sustained in Georgia. Ib. 388. 

12. Same.—Whether a railroad company, incorporated in Georgia, and 
extending its business into Alabama, can be here sued for a breach 
of contract to be performed partly in each State, is not decided. 
Tb. 388. 

13. Liability of railroad company for injuries to stock ; general charge 
on evidence.—The engineer in charge of the train being the only 
witness who testified as to the circumstances attending the killing 
of plaintiff’s horse, and his testimony negativing all negligence on 
the part of the railroad company and its servants; his testimony, 
not being impeached or contradicted, justifies a general charge in 
favor of the px ae aly Ala. Gr. So. Railroad Co. v. Roebuck, 277. 

. Proof of presentation of claim to railroad agent.—In an action against 
a railroad company, to recover damages for injuries to stock 
(Code, § 1711), it being proved that plaintiff’s claim was pre- 
sented, within six months after the injury, to an agent of the com- 
pany, who promised to forward it to the proper officer or depart- 
ment, and afterwards told plaintiff that he had forwarded it, and 
that he would pay it on his return trip; and the evidence showing, 
also, that other similar claims had been presented to said agent, 
and had been paid by him, and that he held himself out as the 
agent to whom such claims could properly be presented; this is 
sufficient evidence of due presentation to authorize the submission 
of the question to the jury, although the defendant’s evidence 
tended to show that said agent had no authority to receive the 
presentation of claims, but was only authorized to adjust and pay 
claims referred to him by the higher officers of the company. 
Ib. 277. 

15. Charge as to presentation of claim, invading province of jury.—A 
charge which asserts that, if plaintiff’s claim was presented in 
Writing, within six months after it accrued, to a named agent of 
the railroad company, ‘‘ who was on the defendant’s train, and 
was often known to settle such claims,’’ &c., the words quoted not 
being stated hypothetically, is an invasion of the province of the 


Viodod 


jury. Jb. 277. 


RECORDS. See Evipence, 70-75. 
RELATION. 


1. Amendment of complaint; takes effect when.—Evans v. Richardson, 
329. 
2. Judgments and decrees; when operative.— Powe v. McLeod & Co., 419. 


_ 
— 


3. Paper deposited in post-office; when effective asdelivered. Hatchett 
v. Molton, 410. 
4. Subsequent conveyance, correcting errors in prior; takes effect when. 


L. & N. Railroad Co. v. Boykin, 560. 


SET OFF. 


1. By legatees, in action by executor.—When the executor has not 
assented to a legacy, or when the time has not arrived at which 
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by law it becomes payable, or the circumstances do not exist 
on the occurrence of which it becomes payable, the legatee can 
not set off the pecuniary provision made for him by the will, 
against an action by the executor for money due to the testator’s 
estate. Howze v. Davis, 381. 

2. Set-off at law and in equity ; judgment against partner, and in favor 
of partnership.—At law, a judgment against one partner individu- 
ally is not available as a set-off, in whole or in part, against a 
judgment in favor of the partnership, the debts not being mutual; 
nor will a court of equity set off one judgment against the other, 
to the extent of the individual partner’s interest in the judgment 
in favor of the partnership, on the ground of his insolvency. 
Watts & Son v. Sayre, 397. 





SHERIFF. 


1. Liability of sheriff, executing void process.—When an execution 
which is regular on its face, and issued by a court of competent 
jurisdiction, comes into the hands of the sheriff, he is justified in 
executing it according to its mandate (Code, § 3041), unless he has 
been notified that the judgment has been superseded; but he is 
only entitled to protection, and can not found any title or claim on 
the statutory rule; and if the judgment is afterwards reversed, he 
can not retain his commissions as against the defendant in execu- 
tion. Clark v. Lamb, 406. 

2. Liability of ork hg sureties on official bond.—When a sheriff col- 
lects money under an execution, which is regular on its face, and 
issued by a court of competent jurisdiction, and the judgment 
is reversed after his death, the sureties on his official bond (Code, 
§ 179) are not liable to defendant in execution for the commissions 
collected and retained by the sheriff. Ib. 406. 

3. Conclusiveness of return on process.—A sheriff's return on process 
is binding and conclusive on him and his sureties, and on persons 
asserting rights under it; and it is also prima facie evidence in his 
favor, though its falsity may be shown, in proceedings against 
him, by extrinsic evidence. Hensley v. Rose, 373. 


SPECIFIC PERFORMANCE. See Cuancery, 29. 
STATUTES. 


1. State not included in general statutes.—As a general rule of statutory 
construction, without any express legislative declaration, general 
words in a statute do not apply to the State, nor affect its rights, 
unless an intention to the contrary appears. Ev parte Macdonald, 
603. 

. Codifying statutes ; reference to original statutes.—When, in codify- 
ing statutes, doubt or ambiguity is created, as to the construction 
of any particular provision, the courts will refer to the original 
statutes and their history; and will give effect to the provision as 
originally framed, notwithstanding a change in its phraseology or 
relative location, unless a clear intention is manifested to change 
thereby its construction and operation. Railroad Co. v. Hughes, 
590. 

3. Repeal of statutes by implication.—The repeal of statutes by _— 
cation is only allowed when the two statutes are in irreconcilable 
conflict, and a reasonable field for the operation of each can not 
be found; and if effect can be given toa part of the old statute, 
without violating any of the provisions of the new, the repeal by 
implication is only partial. Herr v. Seymour, 270. 

4. Same.—Repeals by implication are not to be favored, and a special 
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statute operates a repeal of the general law only so far as their 
provisions are repugnant. Jackson v. T he State, 26. 


SUBROGATION. See Surettes, 3-7. 


SUMMARY JUDGMENTS. 


1. Against defaulting tax-collector.—The statutory provisions giving a 
summary remedy by notice and motion, in the Circuit Court of 
Montgomery county, against_a defaulting tax-collector and the 
sureties on his official bond (Code, §§ 3059-60), having been omit- 
ted from the Code of 1876, are no longer in force; but, by express 
exception (§ 10), this repeal not affecting ‘‘ any existing right, 
remedy, or defense,’’ as to which the former statutes are continued 
in force, the summary remedy may be pursued where the default 
occurred before the Code of 1876 became operative. The State v. 
McBride, 51. 


SURETIES. 


1. Discharge of surety, by extension of debt without his assent.—Any 
extension of the debt by the creditor, for valuable consideration, 
without the consent of the surety, discharges the latter from lia- 
bility ; but taking the principal debtor’s note for a debt past-due, 
payable one day after date, is not an extension of the debt; and 
taking a mortgage to secure the payment of such note, does not 
postpone the day of payment, affect the right to sue on the 
note, or discharge the surety. M. & M. Railway Co. v. Brewer, 
135. 

Official bond of sheriff; liability of sureties—When a sheriff collects 
money under an execution, which is regular on its face, and issued 
by a court of competent jurisdiction, and the judgment is reversed 
aiter his death, the sureties on his official bond (Code, § 179) are 
not liable to the defendant in execution for the commissions col- 
lected and retained by the sheriff. Clark v. Lamb, 406. 

. Subrogation of surety to rights and remedies of creditors.—The doc- 
trine is firmly established in equity jurisprudence, and is founded 
on substantial and fundamental principles of right and justice, 
that a surety, paying the debt of his principal, is entitled to be 
subrogated to alt securities, rights and remedies, which the credi- 
tor himself had and might have enforced for the payment of the 
debt; and since the statutory enlargement of the principle (Code, 
§ 3418). this court has been liberal in its application of the doctrine 
in favor of the surety. Watis v. Eufaula Nat. Bank, 474. 

4. Same; what sureties, asking to be subrogated, must show.—Sureties 
on the official bond of a judge of probate, having paid the defalca- 
tion of their principal, and seeking be subrogated to the statu- 
tory rights and liens of the State and other creditors whose debts 
they have paid, must allege and prove the particular facts which 
show their right of subrogation, and the extent of it; and where 
two official bonds were executed, one before and one after the en- 
actment of the statute declaring the lien, and the sureties on both 
bonds unite in claiming subrogation, not discriminating between 
the defaults committed before and those committed after the enact- 
ment of the statute, nor stating the facts from which their respec- 
tive liabilities and rights can be ascertained, their claim to relief 
is not established. Jb. 474. 

5. Surety’s right of subrogation ; depends on what.—To perfect the 
surety’s right of subrogation, it is not necessary that, at the time 
of paying the debt, he should do some act signifying his election 
and acceptance of the right. The fact of suretyship, payment of 
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the debt by the surety, and a lien or security held by -the creditor 
for the payment of the debt, without more, generally create the 
right; and it continues until lost by laches, or until the surety does 
some act which amounts to a waiver. Jb. 474. 

6. Same; wairer of.—The right of ‘subrogation, being an equity which 
springs from the relation between the parties, may be asserted or 
waived by the surety, for whose benefit it is raised; and it is 
waived by any positive act on his part, at the time of making the 
payment, or subsequent thereto, which is inconsistent with the 
right of subrogation,—as by his acceptance of an independent 
security, which is not cumulative merely. Jb. 274. 

7. Same.—A defaulting public officer having executed a mortgage for 
the indemnity and protection of his sureties on two official bonds, 
conveying to them all his own property, and also property be- 
longing to his wife, who joined with him in its execution; the 
acceptance of such mortgage by the sureties on the second bond, 
which alone operated a lien on his property (Code, § 167), is a 
waiver of their right to be subrogated to his lien, as against other 
creditors seeking to have the mortgage declared a general assign- 
ment. Jb. 474. 


TAX-COLLECTOR. 


1. Summary judgment against defaulting collector and his sureties.—The 
statutory provisions giving a summary remedy by notice and 
motion, in the Circuit Court of Montgomery county, against a de- 
faulting tax-collector and the sureties on his official bond (Rev. 
Code, §§ 3059-60), having been omitted from the Code of 1876, are 
no longer in force; but, by express exception (§ 10), this repeal 
not affecting ‘‘ any existing right, remedy, or defense,’’ as to 
which the former statutes are continued in force, the summary 
remedy may be pursued where the default occurred before the 
Code of 1876 became operative. State v. McBride, 51. 

2. Same ; conclusiveness of judgment.—A judgment by default, in a 
summary proceeding against a tax-collector and his sureties on his 
official bond, is conclusive as to the amount then due from the 
collector to the State; and neither he nor his sureties can, in any 
subsequent litigation with the State, claim credits which might 
have been set up in defense of that suit. Jb. 51. 

3. Interest against tax-collector ; burden of proof as to credits.—The 
tax-collector being required to make a final settlement with the 
auditor on or before the first day of May, for taxes of the preced- 
ing year (Code, § 414), he and his sureties are liable for interest 
on the amount due from that day; and being prima facie charge- 
able with the full amount of taxes shown by the assessment-books, 
the onus is on him to show credits to which he was entitled, but 
which were not allowed on the ex-parte statement of his accounts 
by the auditor. Jb. 51. 

4. Credits for errors and insolvencies; equitable relief against statutory 
requirements.—The statute having prescribed the mode and the 
time at and in which the collector must present and claim credits, 
or an abatement of the amount of taxes with which he stands 
prima facie chargeable, on account of errors and insolvencies 
(Code, § 241); if he fails to comply with this requirement, he can 
not afterwards claim these conta, when sued in equity, because 
the assessor’s books were not delivered to him in sufficient time to 
enable him to comply with it. The general principle applies, that 
a court of equity can not grant relief against an express statutory 

provision, involving a matter of public policy. Jb. 51. 
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TAXES. 


1. Sale of lands for taxes ; certificate and deed to purchaser or assignee. 
Under the provisions of the Revenue Law of 1868, which was in 
force in 1870-71, when lands were sold for unpaid taxes, and pur- 
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loes chased by the State, the certificate of purchase was transferrable 
hich only by the auditor of public accounts, though a certificate of re- 
eT demption was required to be made by the probate judge; and a 
it is conveyance executed by the probate judge to a person who is not 
the the original purchaser, and to whom the certificate of purchase 
the . has not been assigned by the auditor, being without legislative au- 
eal thority, isa mere nullity. Childress v. Calloway, 128. 

2. When recovery may be had on tax-title.—The plaintiff in ejectment, 
fal or the statutory action in the nature of ejectment, must recover on 
o~ the strength of his own title; and when he claims under a tax- 
we title, at a sale made prior to the 12th January, 1879, he must show 
the a compliance with all the provisions of law antecedent to and au- 
ad thorizing the sale, no presumptions being made in favor of its 
sé regularity. Jb. 128. 
her [aD AgG 
gn- TRESPASS. 

1. When action lies.—The owner of lands can not maintain an action 

of trespass, or an action to recover the statutory penalty (Code, 
§ 3551), against a purchaser under an executory contract of sale, 
rhe who, while in possession under the contract, and after notice by 
~ plaintiff that the contract was rescinded because of his failure to 
a comply with its stipulations, cut and removed trees from the land. 
Beatty v. Brown, 267. 
aa 2. Trespass as excuse for killing.—The defendant and the deceased be- 
1 ing partners, or joint owners of a bar-room, its contents and pro- 
ee ceeds, the taking of money from the drawer by the deceased would 
be not, of itself, reduce the killing from murder to manslaughter. 
ary Jones v. The State, 8. 
he 
- TRIAL OF RIGHT OF PROPERTY. 
his 1. When married woman may maintain statutory claim suit.—A mar- 
he ried woman who has been relieved of the disabilities of coverture 
ny under the statute (Code, § 2731), being authorized ‘‘to sue and be 
ht sued as a femme sole,’? may maintain a statutory claim suit in her 
own name alone, for property seized under attachment against 
he her husband. Meyer & Co. v. Sulzbacher, 121. 
he 2. What defects in process are arailable to claimant.—On the trial of a 
d- statutory claim suit, the claimant can not take advantage of de- 
st fects or irregularities in the process which do not render it void. 
e- Sandlin v. Anderson, Green € Co., 408. 
8, 3. Forthcoming bond; admissibility as evidence.—A forthcoming bond, 
ut executed by the defendant in execution, under which he retained 
ts the possession of the property levied on, is admissible evidence 
for the plaintiffs, on the trial of the right of property with a 
ry claimant under a mortgage executed by said defendant; being one 
ne of the file of papers in the cause, of which judicial notice is com- 
s, monly taken; and also showing possession of the property, which 
is is prima facie evidence of ownership. Jb. 408. 
] 4. Form and sufficiency of verdict; assessing value of property in contro- 
n versy.—On the trial of a statutory claim suit, the issue being found 
1€ against the claimant, the statute requires that the jury must, ‘‘as 
to far as practicable, assess the value of each article separately at 
t the time of trial’’ (Code, § 3343); and where the property con- 
'y sists of several bales of lint-cotton, and several thousand pounds 





of seed-cotton, the value of each kind should be assessed sepa- 
rately, though it is not necessary that each bale should be assessed 
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separately, when no difference in the quality of the cotton is shown, 
Townsend v. Brooks, 308. 

5. Form of judgment.—The judgment, following the verdict, should 
specify the separate value of the several articles; and where the 
claim was. interposed to property on which an attachment had been 
levied, the judgment should declare the property ‘‘ subject to the 
levy of the attachment, and that it be pe »mned to the satisfaction 
of the judgment, if one is obtained ;’’ but, when the levy is made 
under an execution, it is sufficient if the judgment declares that the 

roperty be ‘‘eondemned to the satisfaction of the plaintiff's 
ebt.”” Ib. 308. 

6. Same.—In a statutory claim suit to try the right to property on 
which an execution has been levied, the issue being somal against 
the claimant, judgment should be rendered declaring the property 
liable to the satisfaction of the execution; and it is erroneous to 
render a judgment, in the first instance, against the claimant and 
his surety, for the assessed value of the property, before the bond 
has been returned forfeited. Langworthy v. Goodall, McLester & 
Co., 325. 


TROVER. 


1. When action lies.—Trover does not lie against a railroad company, 
or other common carrier, to recover damages for the loss of a reg- 
istered letter sent through the public mails, and lost or stolen 
through the negligence of the carrier’s servants. Railroad & Bank- 
ing Co. v. Lampley, 357. 

2. Parties; Sealand and wife.—An action for the conversion of personal 
property, belonging to the equitable estate of a married woman, 
must be brought in the name of the husband as her trustee, when 
no other trustee is named in the deed, and can not be maintained 
in the names of the husband and wife as co-plaintiffs. MeJlwain 
v. Vaughan & Wife, 489. 


TRUSTS. 


1. Parol trusts in lands; statutory protection against, to purchasers and 
creditors.—Under the statute for the protection of purchasers and 
creditors against parol trusts in lands of which they have no no- 
tice (Code, § 2200), as judicially construed by this court, while 
creditors are placed on the same footing as purchasers, the pro- 
tection of the statute is only extended to judgment creditors who 
have acquired a lien; and a creditor who has recovered a_ judg- 
ment belere a justice of the peace, and had his execution levied 
on land in default of personal property, but receives notice of such 
trust before he procures an order for the sale of the lands, and then 
becomes the purchaser at the sale under his execution, is not en- 
titled to the protection of the statute. Dickerson v. Carroll, 377. 


USE AND OCCUPATION. See Action, 13. 
VENDOR AND PURCHASER. 


1. Contract of sale; agreement as to price.—On a sale of personal prop- 
erty, the contract may be complete, without specifying the price to 
be paid; as where it is not stated, or is left open for future adjust- 
ment by consent, the property being delivered with the intention 
to complete the sale. But, where the price is not left open by 
consent, and is not fixed by the concurring assent of the parties— 
the vendor intending to sell at one price, and the purchaser in- 
tending to buy at a different price—though the property is deliv- 
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mn. ered, there is no complete contract; and either party may rescind, 
tld on discovering the mutual mistake, by offering | to return the : 
he money, or the property, as the case may be. Wilkinson v. Wil- 
liamson, 163. : 
os 2. Same; liability of purchaser, on loss or destruction of property.—If 
oa the property is delivered to the purchaser under such incomplete 
a contract, and is afterwards lost, consumed, or otherwise placed 
he beyond his control, by his own fault, so that, on a rescission of 
I's the contract, the parties could not be placed in statu quo, the pur- 
chaser would, it seems, be liable for a reasonable price, as upon a 
on ,  pftantum valebat. Ib. 163. : 7 
a 3. Retention of money by vendor.—Under such incomplete contract, the 
ty seller’s retention of money paid by the purchaser, being equally 
yA consistent with each version of the contract, can not be considered 
nd a ratification of the contract at the price insisted on by the pur- 
nd chaser. Ib. 168. 
. 4. Sale in payment of debt; delivery, and agreed price.—A delivery of 
7 personal property, in absolute payment of a debt, may pass the 
title, and consummate the contract, if so intended by the parties, 
although no specific price was agreed on; the law assuming that 
the price was to be fair and reasonable, or that it was to be the 
y, amount of the specific debt. Townsend v. Brooks, 308. 
g- 5. Sale and delivery of personal property ; retention of lien by vendor. 
on On a sale and delivery of a wagon, team of oxen and fixtures, in 
k- consideration of a certain quantity of timber of specified size and 
quality, a stipulation that the seller ‘‘ reserves and holds a lien on 
al the said property, until the said pieces of timber are delivered,”’ 
n, is not a reservation of the legal title, but only creates an equitable 
n mortgage. Jones v. Anderson, 427. 
ad 6. Retaking possession by seller ; rescission or modification of contract. 
in The wagon and oxen having been delivered to the purchaser under 
such contract, the seller would have no right to retake them, unless 
there was a rescission of the contract, or such modification thereof 
as would convert his reserved lien into a legal mortgage, or other- 
d wise vest in him a legal title; and if there were two joint pur- 
d chasers, one of them would have no right, without the assent and 
> concurrence of the other, to make such rescission or modification, 
le _ or to surrender the possession. Jb. 427. 
7. Fraud by purchaser, on sale of personal property; burden of proof. 
‘4 There are circumstances of fraud and false representation or con- 


2 cealment, sometimes entering into contracts of purchase on credit, 

g which arm the seller with the right, if seasonably expressed, of 
renouncing the contract, and recovering the property thus fraudu- 
lently obtained from him; but fraud is defensive matter, the onus 
of which rests on him who asserts it. Jb. 427. 

Sale of goods for cash; payment and delivery.—When goods are sold 
for cash on delivery, payment and delivery are concurrent acts ; 
the title does not pass on delivery without payment, unless it is 
accompanied with circumstances showing a waiver thereof, and 
the seller may recover the goods so delivered. Shines v. Steiner, 
458. 

9. Same ; remedy of seller, whether case or assumpsit.—On a sale of 
cotton for cash on delivery, the seller carrying it to a warehouse 
for storage, and taking a warehouse receipt in the name of the 
purchaser, with the understanding that, on the return of the 
receipt, by which the value at the agreed price could be ascer- 
tained, the money would be at once paid; the refusal of the pur- 
chaser to pay prevents the consummation of the contract, and the 
seller may reclaim the cotton; and if he elects to reclaim it, or 
brings an action for damages founded on the fraud, he can nat 
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maintain an action ex contractu for the agreed price. Ib. 458, 


10. Vendor's lien; against whom asserted.—A vendor’s lien on land for 


unpaid purchase-money, where he has executed a conveyance to 
the purchaser, reciting therein the payment of the purchase-money, 
is a parol trust in lands arising by implication of law, within the 
meaning of the statute declaring such trusts void as against pur- 
chasers and creditors without notice (Code, § 2200); and it must 
»revail against the claim of a creditor who, having recovered a 
udgment before a justice of the peace, and had his execution 
evied on land in default of personal property, receives notice of 
the lien before he obtains an order for the sale of the lands, and 
afterwards purchases at his own sale. Dickerson v. Carroll, 377, 


11. Proof of payment of purchase-money.—The bill in this case, seeking 


to enforce an alleged vendor’s lien on land, against a sub-purchaser, 
being filed more than twelve years after the maturity of the debt; 
the complainant admitting that she and her husband, since de- 
ceased, well knew of the existence of the lien, but took no steps 
to enforce it, though they were very poor, needing money to sup- 
oly the commonest wants of life, and knew that the purchaser 
yecame insolvent and bankrupt within less than one year after 
the contract, and interposed no objection to a sale publicly adver- 
tised , held, that these facts raised a strong presumption of pay- 
ment, which was strengthened by the testimony of the purchaser, 
and was not overcome by the positive testimony of the complainant 
and her two daughters. May v. Wilkinson, 543. 


12. Decree enforcing vendor’s lien ; when not binding on heirs of deceased. 


yurchaser, nor waiver of lien as against them.—A vendor of lands 
having filed a bill in equity to enforce his lien, making the widow 
of the deceased purchaser a party, both personally and as admin- 
istratrix, but not bringing in the heirs, in whom the legal title was 
vested ; having obtained a decree subjecting the lands to sale, and 
becoming himself the purchaser at the sale under the decree; the 
proceedings are void as against the heirs, but can not be construed 
as an intentional waiver of the vendor’s right to enforce his lien 
against them in another suit. Owen v. Bankhead, 143. 


13. Same; filing claim against insolvent estate.—The note for the unpaid 


purchase-money having been reduced to judgment by the decree 
rendered in the suit against the widow and administratrix, the 
filing of this decree as a claim against the insolvent estate of the 
deceased purchaser, within the time allowed by law, is sufficient 
to preserve the claim as a subsisting demand. Jb. 143. 


14. Purchase for valuable consideration without notice; sufficiency of an- 
? 2 . « 4 


swer setting up.—Under the rule declared in Hooper v. Strahan 
(71 Ala. 75), the answer in this case, setting up a purchase for 
valuable consideration without notice, in defense of a bill to enforce 
an outstanding vendor’s lien on land, is substantially defective, 
‘*in failing to set out the substance of his deed of purchase, with 
date, consideration and parties.’’ May v. Wilkinson, 543. 


VENUE. See Criminat Law, 30. 
WILLS. 


1. Testamentary capacity.—The test of testamentary capacity is not 





whether there was a total deprivation of reason, but whether 
there was mind and memory enough to understand the busi- 
ness in hand—‘ power to collect and retain the elements of the 
business to be performed, for a sufficient time to perceive their 
obvious relations to each other.’’ 0’ Donnell v. Rodiger, 222. 

2. Presumption of sanity ; burden of proof.—Sanity being the normal 
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WILLS—Continued. 





8. condition of the human mind, the law presumes that every person, 
or of full age, has sufficient mental capacity to make a will, and casts 
to on the contestant, in the first instance, the onus of proving mental 
v, incapacity at the time the will was executed; but, when the con- 
e testant his established habitual and fixed insanity, at a time prior 
r- to the making of the will, the burden of proof is then shifted to 
st the proponent, and he is required to show that the will was exe- 
a cuted during a lucid interval. Jb. 222. 
mn 3. Same.—Mental aberration, when caused by an acute disease, or 
of other temporary cause, will not be presumed to have continued for 
id any particular time; and proof of the fact that, on the day the 
. will was executed, the testatrix ‘‘ was sick and flighty—that during 
¥4 part of the time she knew what she was doing, and part of the time 
r, she did not know what she was doing’’—is not sufficient to cast 
£ on the proponent the onus of proving that she was sane at the 
e- particular time when the will was made. Jb. 222. 
8 4. Right of married woman to make will; charge as to.—A married wo- 
D- man has the right, under constitutional and statutory provisions 
or (Const. Ala., Art. x, §6; Code, § 2713), to dispose of her separate 
or property by will, without the consent of her husband; and when 
r- the will of a married woman is contested by her surviving hus- 
y~ band, for whom it made no provision, on the ground of mental 
r, incapacity, a charge asserting that ‘‘ the deceased had the lawful 
it right to make her will, and thereby dispose of her property as she 

wished, without the consent of her husband, and without leaving 
d. him anything,’’ construed in connection with other charges, which 
is stated the law correctly as to mental capacity and the proof thereof, 
Ww asserts a correct legal proposition, does not assume the mental 
\- capacity of the testatrix, and is not a charge on the effect of the 
8 evidence; and if objectionable for generality or obscurity, or cal- 
d culated to mislead the jury, it is not cause of reversal. Jb. 222. 
e 5. Probate of will; in what county granted ; lost will—By statutory 
d provision (Code, § 2304), the Probate Court of a county in which 
n a person dies, leaving assets therein, has jurisdiction to take proof 

of and admit to probate his last will and testament, although his 
d domicile was in another State, and his will was never probated 
e there ; and if the will has been lost or destroyed, without the 
e knowledge or consent of the testator, remaining uncancelled at his 
e death, it may be admitted to probate on competent evidence of its 
t execution and contents. Jaques v. Horton, 238. 

6. Contested probate of will; how tried, and how decision revised. 

- Under the statutory provision of force prior to 1853 (Clay’s Digest, 
ni p. 304, § 35), when the validity of a will was contested, or doubts 
r arose as to its validity, it was made the imperative duty of the 
e judge to summon a jury to try the issue; but, under the statutes 
. since of force (Code of 1853, § 1634; Rev. Code, § 1953; Code of 
| 1876, § 2317), a trial by jury is not imperative on the court, but is 

given ‘‘on the application of either party.”’ Jb. 238. 

7. Same ; same.—lIf, in such case, a jury is demanded and summoned, 
but is afterwards dispensed with by consent, and the issue sub- 
mitted to the decision of the court, the case stands as if no jury 
had been demanded; the decision of the court is revisable by this 
court on appeal, but it will not be reversed, under the rule above 

t stated, unless clearly contrary to the evidence. Jb. 238. 

, 8. Proof of lost will_—Although a will is required to be attested by 

r two witnesses (Code, § 2294), a lost will may be proved by a single 

: witness, who read it, and who remembers its contents; but his 
F testimony must be clear and positive, and of such a character as to 


leave no reasonable doubt as to the substantial parts of it. Jb. 
238, 





708 





INDEX. 


WILLS—Continued. 
9. Same ; by copy, or by oral evidence.—When the proponent of a lost 


will produces, and annexes as an exhibit to his petition, a paper 
which purports to be a literal copy of the will, but fails to prove its 
correctness as a copy, he may abandon the attempt, and prove the 
contents of the lost paper by competent parol evidence; but the 
failure to prove the alleged copy, under such circumstances, would 
be a circumstance to be considered by the jury in determining the 
credibility and sufficiency of the other evidence. Jb. 238. 


10. Burden of proof as to lost will.—On application for the probate of a 


will alleged to have been lost, which is shown to have been in the 
possession of testator at one time, but is not found after his death, 
the presumption is that he destroyed it animo revocandi ; but the 
presumption may be rebutted, and the onus of rebutting is on the 
proponent. Jb. 238. 


11. Probate of will ; in what county granted ; meaning of ‘* inhabitant.” 


The word inhabitant, as used in the statute regulating the pro- 
bate of wills (Code, § 2304), is the synonym of domiciliary resi- - 
dent, and means one who has his domicile in the particular county. 
Merrill’s Heirs v. Morrissett, 433. 


12. Same; case at bar.—In this case, the decedent, when about leav- 


ing Montgomery, Alabama, to go to Georgia, where she died five 
months alterwards, executed her last will and testament, therein 
describing herself as *‘now of Montgomery, Alabama,’ and ap- 
pointing a citizen of Montgomery as her executor ; and two months 
afterwards, having prepared a codicil to her will, she forwarded it 
to her executor, announcing to him her expectation of returning. 
very soon to Montgomery, where she had been living the greuter 
part of the time for several years, and where a married daughter 
resided. Held, that these significant facts, in connection with all 
the evidence shown by the record, notwithstanding contradictory 
declarations of intention, were sufficient to sustain the decree ad- 
_—— the will to probate, under the principles above stated. 
b. 433. 


13. Election to take under will.—Whoever accepts a benefit under a will, 


must conform to all its provisions, and renounce any right incon- 
sistent with them; he can not claim both under and against the 
will: Howze v. Davis, 381. 


14. Bequest construed as to forbearance of debt.—A testamentary provi- 


sion in these words: ‘‘ If, at my death, the indebtedness now due 
me from my nephews, to secure which I have mortgages executed 
by them, is not paid, I will and direct that my executors shall not 
force them to pay the same, but that my said nephews shall have 
three years in which to pay said balance—that is, one-third of said 
balance to be paid at the end of one year after my death, one-third 
at the end of two years, and the other at the end of the third 
year,’’—is not a bequest of absolute forbearance for three years, 
but of partial and qualified forbearance, conditioned on the pay- 
ment of one-third of the debt each year. Jb. 381. 


15. Remedies of legatee, legal and equitable.—Whether an executor, dis- 


regarding the provisions of the will as to forbearance to a debtor, 
and bringing a premature and unnecessary suit against him, should 
be compelled to observe the provisions of the will, can not be 
litigated in the action at law, but depends, as in analogous cases 
in which he may be compelled to assent to a legacy, on the condi- 
tion of the estate and other circumstances, which can only be de- 
termined in a court of equity. Jb. 381. 


WITNESS. 
1. Competency of wife as witness against husband’s accomplices.—Where 


several persons are jointly indicted and tried together, the wife of 
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WITNESS—Continued. 


one of them is not a competent witness for or against the others, 
when her testimony affects the interest of her husband; but, when 
the husband is not a party to the record, not having been indicted, 
or a nolle-pros. having been entered as to him, the wife is a com- 
petent witness against the others, his accomplices in the commis- 
sion of the crime. Woods v. The State, 35. 


. Husband and wife as witnesses against each other.—When the testi- 


mony of husband or wife, even in a collateral matter, tends to 
criminate the other, it will not be compelled, though it may be re- 
ceived. Ib. 35. 


. Credibility of witness, as affected by illiteracy or learning.—The 


illiteracy of one witness, or the learning of another, does not affect 
the credibility of either, ‘‘ at least where the facts testified to are 
equally within the comprehension of the two classes of persons.’’ 
Wilkinson v. Williamson, 163. 


. Testimony of impeached witness.—When the character of a witness 


for veracity has been impeached, his testimony is nevertheless 
strengthened by the fact that he has no interest in the result of 
the suit, and that he is corroborated by all the intrinsic probabili- 
ties of the case. Mayv. Wilkinson, 543. 


. Impeaching and sustaining witness.—It is not permissible to adduce 


evidence to sustain the credibility of a witness, as by showing that 
his testimony before the committing magistrate was substantially 
the same as on the trial, unless an attempt has been made to im- 
peach it. McDaniel v. The State, 1. 


. Impeaching witness by proof of difficulty with party.—The testimony 


of a witness may be discredited, by showing that he has expressed 
or evinced a feeling of partiality or bias in favor of the party by 
whom he is introduced, or of animosity towards his adversary ; 
and this may be shown, as to a witness for the defense in a prose- 
cution for murder, by proof of an altercation between him and the 
deceased on the day of the killing, and the character of that diffi- 
culty as serious or trivial; but only the fact of the difficulty is 
admissible evidence, and the merits or particulars thereof can not 
be inquired into. Jones v. The State, 8. 

Proof of character.—Whenever character is properly in issue, it 
must be proved by general reputation, and evidence of particular 
acts or conduct is not admissible. Jb. 8. 

Charge as to credibility of witness, when testimony is conflicting.—The 
credibility of witnesses is entirely a question for the jury, under 
certain rules for weighing it which may be given them in charge; 
and in a criminal case, where the testimony of. a witness for the 
prosecution is in conflict with the testimony of two witnesses for 
the defense, as to the same conversation or occurrence, a charge 
requested, instructing the jury that, if the three witnesses ‘“‘ are of 
equal credibility and weight, and the two latter conflict with the 
former on the facts of the case, they may disregard the evidence 
of the former,’’ ‘‘ lays down a confusing and embarrassing stand- 
ard for weighing the testimony,’’ and is properly refused. Childs 
v. The State, 93. 

Charge as to testimony of witness partly false.—A charge requested, 
instructing the jury that, if they find the testimony of a witness 
false as to certain facts stated by him, or false in part, they ‘‘may 
discard all his evidence,’’ is properly refused, since a false state- 
ment by a witness, though it may affect his credibility, does not 
require that his entire testimony should be discarded by the jury, 
unless it was known by him to be false, or was made with intent 
to deceive or mislead. Jb. 93. ‘ 

Evidence impeaching and sustaining prosecutrix.—The defendant 

having cross-examined the prosecutrix as to the complaint or 
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statement made by her, with a view to impeach her, and havin 
examined some of the persons who were present at the time said 
complaint or statement was made, it is permissible for the prose- 
cution, for the purpose of sustaining her testimony, to examine 
other persons who were present at the same time. Griffin v. 
State, 29. 

11. When witness may testify negatively, as to words used or charged.—A 
person who was present on the particular occasion inquired about, 
or near enough to hear what was said by the parties, may state 
that fact, and, further, that he did not hear them use the language 
imputed to them. Cox v. The State, 66. 

12. Refreshing memory of witness by memorandum or entry.—A witness 
may, during his examination, assist or refresh his memory by 
reference to a memorandum or entry made at or about the time of 
the occurrence of the facts, whether made by himself or another 
person, if he knows it to be correct, and can, after referring to it, 
testify from independent recollection ; and it is immaterial whether 
the paper referred to be the original memorandum, or a copy 
thereof known by him to be correct. But the rule is subject to 
the limitation, that the witness must be able to testify that the 
original, when made, was a true statement of the facts, and the 
copy must be verified; and he can not be allowed to inspect a 
paper which purports to be acopy, but which is not known or 
recognized by him, nor verified as a true copy of the original. 
Jaques v. Horton, 238. 

13. Same; copy of lost will—On application for the probate of a lost. 
will, a paper purporting to be a literal copy thereof being made an 
exhibit to the proponent’s petition, the person who made it not 
being seoteenl, nor his absence accounted for, another witness, 
who had seen or read the will, can not inspect the alleged copy, 
for the purpose of refreshing his recollection of the contents of the 
original. Jb. 238. 

14. Witness certificates; how paid. Herr v. Seymour, 270. 


WRIT OF INQUIRY. 


1. When necessary..—An action on a policy of insurance against fire, 
to recover for a loss of the insured property, is not ‘‘ founded on 
an instrument of writing ascertaining the plaintiff’s demand ”’ 

(Code, § 3032) ; and it is error to render judgment final by default, 

without the intervention of a jury. Fire Insurance Co. v. Fowler 

& Co., 372. 
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